UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 38 No. 1 
(NOS. 18,919-18,959) 


Pages 1-112 


January 1979 








UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the House Pro- 
tection Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “‘Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is neccessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and de- 
cision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


PRUNE BARGAINING ASSOCIATION, a non-profit association, et al. v. 
ROBERT BERGLAND, Secretary of Agriculture of the United States, 
et al. Decided March 20, 1978. 


No. 75-3046 


Appeal from the United States District Court for the Northern Dis- 
trict of California 


OPINION 


DUNIWAY, WRIGHT and SNEED, Circuit Judges 


Per Curiam: 


The judgment appealed from is affirmed for the reasons stated by 
Judge Orrick in his Memorandum Opinion, Prune Bargaining Associa- 
tion v. Butz, N.D. Cal., 1975, 444 F. Supp. 785. We add only that the 
judge did, on motion for new trial, consider appellants’ “Corrected Ex- 
hibit C.” As to that exhibit, he said: 
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[S]o far as the newly discovered evidence goes, I think it’s inconsequential, at 
best, the changes in the figures—and irrelevant at the least. (R.T. 198.) 


He was right. 
Affirmed. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


PRUNE BARGAINING ASSOCIATION, a non-profit Cooperative Association, 
et al. v. EARL BUTZ, Secretary of Agriculture of the United States, 
et al. Decided May 21, 1975. 


No. C-74-1976 WHO 


ORRICK, Judge 


MEMORANDUM OPINION 


Plaintiffs, Prune Bargaining Association — an organization represent- 
ing 217 of the approximately 2,500 producers of California prunes — 
and numerous individual prune growers, seek to permanently enjoin de- 
fendants Earl Butz, the Secretary of Agriculture of the United States, 
and several prune handlers from enforcing certain provisions of regula- 
tions promulgated by the Secretary under the authority delegated him 
by the Agricultural Marketing Agreement Act of 1937 (“the Act”) (7 
U.S.C. § et seq.). This Court denied plaintiffs’ motion for a preliminary 
injunction after a full hearing on October 24, 1974, on the grounds that 
the sought-after relief would severely disturb the status quo and that 
plaintiffs were unlikely to succeed on the merits. King v. Saddleback 
Junior College District, 425 F.2d 426 (9th Cir. 1970); Tanner Motor Liv- 
ery, Ltd. v. Avis, Inc., 316 F.2d 804 (9th Cir. 1963), cert. denied, 375 
U.S. 821 (1963). A second hearing was held on November 22, 1974, at 
which time the parties argued the merits of plaintiffs’ motion for a per- 
manent injunction and cross motions for summary judgment. The Court 
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having received oral argument and having duly considered the affidavits 
and memoranda filed in support of and in opposition to the motions, and 
being fully advised in the premises, denies plaintiffs’ motions and grants 
defendants’ motion for summary judgment. 


I. Background. 


In creating the complicated scheme of administrative regulation that 
eventually became the Act, the declared policy of Congress was to estab- 
lish and maintain orderly marketing conditions for agricultural commo- 
dities in interstate commerce and to establish and maintain parity prices 
for such commodities. 7 U.S.C. § 602.* Accordingly, the Act delegates 
to the Secretary broad regulatory power over handlers of specified agri- 
cultural products. The Secretary is authorized to issue (after notice and 
hearing) marketing orders which regulate the activities of handlers of 
controlled commodities. § 608c (1), (3) and (4). Marketing orders must 
contain one or more of the terms and conditions set forth in Section 
608c (6), ? and after approval by producers at a referendum (§ 608c (8), 
(9), (12) and (19) ), a marketing order is published in the Code of Federal 
Regulations and carries the force of law. Marketing Order Number 993 
(“the Order”), issued in accordance with the formal requirements of the 
Act, regulates the handling of “Dried Prunes Produced in California”. 7 
C.F.R. Part 993. The Order is only one of the 47 marketing orders deal- 
ing with the production and marketing of fruits and vegetables promul- 
gated under the Act, although it is one of the more complex. 


Pursuant to provisions of the Order, the Secretary delegated the re- 
sponsibility of implementing the policy reflected in the Act and Order to 
a body known as the Prune Administrative Committee (“the Commit- 
tee”). The Committee is composed of 21 members of the California Prune 
industry, 14 of whom are selected from among prune producers. The re- 
maining 7 are selected from among prune handlers. 7 C.F.R. § 993.24 
(1974). 


1 Hereinafter, unless otherwise indicated, all statutory references are to sections of Title 7 
of the United States Code. 

? Marketing orders may provide for limitation of production, allotment of commodities (or 
of any particular size or grade of a commodity), inspection of commodities, and for various 
other controls on production and marketing. Particularly relevant to the instant case are 
subsections D and E, which authorize the Secretary to insert provisions: 

“(D) Determining, or providing methods for determining, the existence and extent of the 
surplus of any such commodity or product, or of any grade, size, or quality thereof, and 
providing for the control and disposition of such surplus, and for equalizing the burden of 
such surplus elimination or control among the producers and handlers thereof. 

(E) Establishing or providing for the establishment of reserve pools of any such com- 
modity or product, or of any grade, size, or quality thereof, and providing for the equitable 
distribution of the net return derived from the sale thereof among the persons beneficially 
interested therein.” 
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In order to administer the Act and Order, the Committee is authorized 
to issue regulations — subject to the approval of the Secretary. Actions 
of the Committee must be recommended by majority vote of the mem- 
bers present and voting, but decisions relating to marketing policy, sala- 
ble and reserve percentages, and any matters germane to the control or 
disposition of reserve prunes require at least 14 affirmative votes. 7 
C.F.R. §§ 993.36 (n), 993.33, 993.35 and 993.83. 


The Act authorizes the Secretary to establish a reserve pool of the 
regulated commodity (§ 608c (6) (E) ) in order to combat overproduction 
and the economic ailments that accompany it. The first prune marketing 
order, issued in 1949 (14 Fed. Reg. 4684), did not contain a reserve pool 
provision. In 1965, however, it was amended to include such a proce- 
dure. 30 Fed. Reg. 8850. The 1965 amendment was promulgated subse- 
quent to a full rule-making proceeding and became effective after a 
referendum of producers. 


The maintenance of the reserve pool is discussed in detail in the Order. 
7C.F.R. §§ 993.54, 993.59 and 993.65. The rules are quite detailed, and 
relate to such diverse aspects of procedure as the pricing of reserve 
prunes, the care of such prunes and allocation of the cost of maintaining 
the reserve pool. The crucial provision for purposes of the instant case is 
7C.F.R. § 993.65, which deals with the disposition of reserve prunes. * 


* 7C.F.R.§ 993.65 provides: 

“(a) Committee's right of disposition. The committee shall have the power and authority 
to sell or dispose of any and all reserve prunes (1) to meet demand either (i) as domestic 
trade demand, or (ii) as foreign trade demand, or (2) for use in any outlet, defined in rules 
and procedures, established by the Secretary after recommendation of the committee, non- 
competitive with normal outlets for salable prunes. 

(b) Methods of disposition. The committee may, for any of the purposes of § 993.65 (a), 
offer to sell and sell reserve prunes to handlers for disposition or sale by them in specified 
outlets. Sale of reserve prunes by the committee to any handler for resale in such outlets or 
for resale to other persons for sale in such outlets shall be governed by the provisions of a 
sales agreement, executed by the handler with the committee. The committee may refuse 
to sell reserve prunes to any handler if the handler violates the terms and conditions of the 
agreement or other provisions of this part. The committee may sell reserve prunes into any 
outlet in which direct selling is determined to be more appropriate. 

(c) Offers to sell reserve prunes. No offer to sell reserve prunes either to handlers or to 
other persons shall be made by the committee until 5 days (exclusive of Saturdays, Sun- 
days, and holidays) have elapsed from the time it files with the Secretary complete infor- 
mation as to the terms and conditions of the proposed offer including the basis for deter- 
mining the handler’s shares; Provided, That at any time prior to the expiration of the 5-day 
period the offer may be made upon the committee receiving from the Secretary notice that 
he does not disapprove it. 

(d) Transfer of shares. No handler may transfer a reserve obligation. However, any han- 
dler who is authorized by the committee to dispose of reserve prunes may arrange with 
another handler to dispose of his share of reserve prunes through such other handler. In 
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Pursuant to the authority granted by Section 993.65 (a), the Commit- 
tee has entered into several yearly sales agreements with prune handlers 
since 1965. Such marketing agreements are regulated and defined by 
provisions enacted by the Committee and approved by the Secretary. 
See,e.g.,7C.F.R.§ 993.156. 


The reserve pooling procedure is complex. A good deal of the complex- 
ity stems from the nature of the commodity itself because prunes are 
marketed in as many as 18 size categories. The categories are expressed 
in terms of numbers of prunes per pound and, generally, large size 
prunes command a greater market value than smaller prunes. Under the 
terms of the Order, each handler must set aside as reserve prunes a given 
percentage of prunes of each size he receives from each producer. These 
reserve prunes are not physically segregated from the salable prunes, 
however, and thus the reserve is, in fact, a paper reserve. Since Califor- 
nia prunes are harvested in August and September for the most part, 
supplying buyers with prunes of the various sizes they desire is a rela- 
tively easy matter in the fall when handlers’ stocks are plentiful in all 
grades. As the crop year progresses, however, prunes in some of the cate- 
gories of salable tonnage tend to become scarce. So, to continue to fill all 
orders, handlers exchange reserve prunes of one size for reserve prunes 
of the size for which they may have an order that exceeds their supply of 
salable prunes. Since the reserve is only a paper reserve to begin with, 
the actual taking of reserve prunes from the desired size category is a 
simple matter. The reserve-salable percentage of another category is 
then altered — again on paper only — in order to return the handler’s 
stock to the designated overall reserve-salable balance. 


II. Contentions of the Parties. 


Plaintiffs do not challenge the constitutionality of the Act. Nor do 
they argue that the Marketing Order in its present form is not author- 
ized by the Act. Rather, plaintiffs contend that: (1) the exchange of re- 
serve and salable prunes as described above is not authorized by either 


that event, credit for the reserve disposition shall go to the handler whose reserve prunes 
are used. 

(e) Distribution of proceeds. Expenses incurred by the committee for the receiving, han- 
dling, holding, or disposing of any quantity of reserve prunes shall be charged against the 
proceeds of sales of such prunes. Net proceeds from the disposition of reserve prunes shall 
be distributed by the committee either directly, or through handlers as agents of the com- 
mittee, under safeguards to be established by the committee, to persons in proportion to 
their contributions thereto, or to their successors in interest, with appropriate grade and 
size differentials as established by the committee. Progress payments may be made by the 
committee as sufficient funds accumulate. Distribution of the proceeds in connection with 
the reserve prunes contributed by a cooperative marketing association shall be made to 
such association, if it so requests.” 
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the Act or the Order; and (2) the current method of pricing reserve 
prunes in general and exchanged reserve prunes in particular violates 
due process. Defendants controvert those allegations and, in addition, 
argue that plaintiff has failed to exhaust its administrative remedy. 


Ill. Jurisdiction. 


The question of whether this Court has jurisdiction to hear this case is 
two-pronged. First, does the Act authorize federal district courts to hear 
producer complaints about the administration of the Act by the Secre- 
tary or his delegates? Second, even assuming that the Court is empow- 
ered to hear such a complaint, must the producer-plaintiff exhaust a 
specific administrative remedy prior to filing his complaint? 


A. Subject Matter Jurisdiction. 


“The several district courts of the United States are vested with juris- 
diction specifically to enforce, and to prevent and restrain any person 
from violating any order, regulation, or agreement, heretofore or hereaf- 
ter made or issued pursuant to this chapter, in any proceeding * * * 
hereafter brought in said courts.” § 608a (6). This provision has his- 
torically been invoked to obtain subject matter jurisdiction in federal 
district courts in suits brought by the Secretary to enforce the Act (see, 
e.g., American Fruit Growers v. United States, 105 F.2d 722 (9th Cir. 
1939); Whittenburg v. United States, 100 F.2d 520 (5th Cir. 1938) ), al- 
though at least one court found subject matter jurisdiction under Section 
608a (6) in a suit brought by individuals desiring to be deemed handlers 
or producers within the meaning of the Act. Roloff v. Perdue, 31 F.Supp. 
739 (N.D. Iowa 1939). Whether Section 608a (6) is limited to only those 
enforcement actions brought by the Secretary is not a question that need 
be reached here, however, because jurisdiction arises pursuant to 28 
U.S.C. § 1331 (a), the general jurisdiction provision for matters arising 
under the laws of the United States. Stark v. Wickard, 321 U.S. 288, 
309-310 (1944); Consolidated-Tomoka Land Company v. Butz, 498 F.2d 
1208, 1210 (5th Cir. 1974); Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125 
(5th Cir. 1973), cert. denied sub nom. Bramson v. Butz, 417 U.S. 968 
(1974). 


B. Exhaustion of 
Administrative Remedies 


Any handler dissatisfied with any order or any provision of an order 
promulgated by the Secretary may file a written petition with the Secre- 
tary. Upon such a filing, the Secretary is obligated to provide a hearing 
on the petition (pursuant to regulations adopted by the Secretary) and to 
eventually make a final ruling on the complaint raised in the petition. 
§ 608c (15) (A). If the handler seeks further relief, he may petition the 
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United States District Court for the district in which he inhabits. 
§ 608c (15) (B). The jurisdiction granted the court is limited to an in- 
quiry as to whether the Secretary’s ruling is in accordance with law. The 
court is confined to reviewing the record of the Section 608c (15) (A) pro- 
ceeding; the court can overturn the administrative determination only if 
it finds the Secretary’s decision arbitrary, capricious or not supported by 
substantial evidence. Citizens to Preserve Overton Park v. Volpe, 401 
U.S. 402 (1971); Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 315-316 
(3d Cir. 1968), cert. denied sub nom. Lewes Dairy, Inc. v. Hardin, 394 
U.S. 929 (1969); Chiglades Farm, Ltd, v. Butz, supra. This statutorily de- 
fined manner of challenging the Secretary’s marketing orders and other 
regulations is expressly limited to handlers, however, and no stretching 
of the rules of statutory construction will permit the inclusion of pro- 
ducers within the procedure enumerated in Section 608c (15). 


The Secretary contends that plaintiffs have not exhausted administra- 
tive remedies because they have failed to invoke the statutory rule-mak- 
ing proceedings authorized in Section 608c (3) and (4). * Subsections 3 
and 4 require the Secretary to hold a hearing on any proposed order he 
has reason to believe would tend to effectuate the policy of the Act. Af- 
ter a proper hearing, the Secretary may issue such an order if he be- 
lieves, upon the evidence adduced, that the proposed order will effectu- 
ate the legislative policy. Pursuant to the mandate of the statute, the 
Secretary has established administrative procedures under which 
amendments to marketing orders may be proposed and prosecuted. 7 
C.F.R.§ 993.93; 7 C.F.R. §§ 900.1-900.18. 


Plaintiffs do not seek to amend the Order or to propose a new one; 
rather, they contend that defendants’ interpretation of that Order and 
the regulations promulgated thereunder is contrary to the language and 
intent of the statute and that the pricing provisions of the Order and of 
the regulations are unconstitutional. Defendants have cited no cases in 
support of their proposition that in the absence of a statutory provision 
establishing an administrative review of challenges to the legality of an 
administrative regulation (as § 608c (15) does) an aggrieved party must 


* Subsections (3) and (4) provide: 

“(3) Whenever the Secretary of Agriculture has reason to beiieve that the issuance of an 
order will tend to effectuate the declared policy of this chapter with respect to any commo- 
dity or product thereof specified in subsection (2) of this section, he shall give due notice of 
and an opportunity for a hearing upon a proposed order. 

(4) After such notice and opportunity for hearing, the Secretary of Agriculture shall is- 
sue an order if he finds, and sets forth in such order, upon the evidence introduced at such 
hearing (in addition to such other findings as may be specifically required by this section) 
that the issuance of such order and all of the terms and conditions thereof will tend to ef- 
fectuate the declared policy of this chapter with respect to such commodity.” 
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initiate the essentially legislative process of amending the unlawfulness 
out of an existing regulation in order to exhaust his proverbial adminis- 
trative remedies. Schuck v. Butz, 500 F.2d 810 (D.C. Cir. 1974), cited by 
the Secretary, is inapposite. There, the relief sought was the repeal of an 
existing regulation and the substitution of a totally contrary one. Id. at 
811. The current regulation or the government’s interpretation of it was 
not challenged as unlawful. Wheelabrator Corporation v. Chafee, 455 
F.2d 1306 (D.C. Cir. 1971), and the doctrine of primary jurisdiction lend 
no aid to defendants’ assertion that a party must seek to change a rule 
before attacking it as unlawful, and Port of Boston Marine Terminal 
Assn. v. Rederiaktiebolaget Transatlantic, 400 U.S. 62 (1970), is similar- 
ly irrelevant. 


In Stark v. Wickard, supra, the Supreme Court was presented with a 
challenge by milk producers to regulations promulgated by the 
Secretary pursuant to the Act. In holding that producers were 
not precluded from judicial examination of the challenged regula- 
tions despite the lack of a producer concommitant to Section 608c (15), 
the Court imposed no Section 608c (3) and (4) exhaustion requirement 
upon them. Producers have also been permitted to challenge the Secre- 
tary’s regulations in other cases. Zuber v. Allen, 396 U.S. 168 (1969); 
Blair v. Freeman, 370 F.2d 229 (D.C. Cir. 1966); Consolidated-Tomoka 
Land Company v. Butz, supra. The courts in Zuber, Blair and Consol- 
idated-Tomoka did not allude to an exhaustion requirement similar to 
the one proposed by the Secretary here. In the absence of an express 
legislative directive and any binding precedent, I conclude that pro- 
ducer-plaintiffs are not compelled to seek a “promulgation hearing” 
(United States v. Mills, 315 F.2d 828 (4th Cir. 1963) ) pursuant to sub- 
sections (3) and (4) of Section 608c in order to exhaust administrative 
remedies, and, accordingly, find that the Court has jurisdiction to enter- 
tain this suit. 


IV. The Exchange Privilege 


The primary question before the Court is whether the exchange by 
handlers of salable prunes for reserve prunes is authorized by the Act. 
This so-called exchange privilege is the end product of a confusing com- 
bination of administrative regulations and statutory and contractual 
provisions. It is thus necessary to peel away the layers of statute, regula- 
tion and contract a layer at a time, and to scrutinize whether each layer 
is authorized by the previous one and by the ones preceding its imme- 
diate source of authorization. After that inquiry is completed, it is in- 
cumbent on the Court to stand back and determine whether the chal- 
lenged aspect of the regulatory scheme — the exchange privilege — 
furthers the objective Congress sought to accomplish in enacting the 
overall plan. 
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If peeling away the layers of authorization in this regulatory scheme 
were like peeling away the layers of an onion, the top layer would be the 
first to go. Unfortunately, this task cannot be accomplished with such 
ease, for unlike the independent layers of an onion, the various layers 
here are highly interdependent and do not neatly separate from one 
another. In fact, only one layer is subject to just one interpretation. That 
layer, quite logically, is the final one — the contract between the Com- 
mittee and the handlers. The current version of that document (which is 
denominated the Prune Reserve Tonnage Sales Agreement (“the Agree- 
ment”) ) provides in paragraph 5: 


“The Handler, after execution of this Sales Agreement, may exchange salable 
prunes for an equal quantity of reserve prunes held by him. The existence of 
any such exchange will be determined only where there is delivery of surplus. 
In such an event, delivery shall be made by the Handler within 30 days of de- 
mand, or such other period as the Committee may set, and the Committee shall 
not defer its demand for delivery beyond the October following the date of 
determination made pursuant to paragraph 7. To the extent that there has been 
an exchange permitted hereunder and the total value of the prunes delivered 
pursuant to paragraph 7, as such value is determined pursuant to paragraph 6, 
is less than the residual value of the Handler’s reserve obligation, determined 
by subtracting from the paragraph 1 total value any of his released tonnage 
multiplied by the Handler’s average paragraph 1 value per ton for such ton- 
nage, the Handler shall pay to the Committee the difference between such de- 
livered value and the residual value.” 


This provision unquestionably authorizes the exchange privilege as it is 
currently practiced. The question is whether the Committee and the 
handlers may enter into such an agreement consonant with the Act, the 
Order and the regulations. 


Before embarking on the chore of scrutinizing whether one regulation 
or statutory provision authorizes the next, a basic principle must be re- 
membered. In reviewing another provision of the Act, the Supreme 
Court noted that it accords significant weight to an agency’s construc- 
tion of its own enabling legislation, particularly when the administra- 
tors participated in the statute’s drafting and directly made known their 
views to Congress in committee hearings. And while such a considera- 
tion is “only one input in the interpretational equation, * * * absent 
any indication that Congress differed with the responsible department, 
a court should resolve any ambiguity in favor of the administrative con- 
struction, if such construction enhances the general purposes and poli- 
cies underlying the legislation”. Zuber v. Allen, supra, 396 U.S. at 192. 


Congress expressly delegated to the Secretary the authority to promul- 
gate a marketing order containing provisions directed to controlling 
overproduction of a given commodity by the establishment of a reserve 
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pool. § 608c (6) (D) (see footnote 2, supra). The Act also empowers the 
Secretary to provide for the disposition of the products placed in such a 
reserve. § 608c (6) (E) (see footnote 2, supra). Accordingly, the Secre- 
tary included such provisions in the 1965 amendments to the original 
marketing order. The amendments became effective after ratification by 
producers, and are now found in 7 C.F.R. § 993. 65 (see footnote 3, su- 
pra). 


The Secretary has interpreted the Order, his own regulation, as per- 
mitting the sale of reserve prunes “in an orderly manner so as to maxi- 
mize total sales of prunes and returns to producers”. 30 Fed. Reg. 6788 
(1965). This orderly manner was seen by the Secretary and the Commit- 
tee as permitting handlers to exchange salable prunes for reserve 
prunes, but only pursuant to a sales agreement as authorized by other 
regulations. 7 C.F.R.§ 993.157 (f). ° 


This returns us to the Agreement, paragraph 5 of which was quoted 
above, and which unquestionably authorizes handlers to exchange 
prunes within the reserve pool. 


The Secretary, then, in attempting to achieve the objective of the Act 
— the maintenance and establishment of orderly marketing procedures 
and of parity prices — has indicated through his Order and the regula- 
tions promulgated thereunder that if the producers through the Com- 
mittee enter into a contract with handlers permitting the handlers to ex- 
change reserve for salable prunes, and if such contract provides for 
specified compensation for the value lost to producers on account of such 
exchanges, then the congressional goals will have been met. Contrary to 
plaintiffs’ assertion, the exchange privilege is within the spirit as well as 
the letter of the Act. Prices for prunes that remain in the reserve (after 
their exchange for more desirable prunes) are of necessity lower than 
prices for the exchanged prunes; it is this artificial control over supply 
and demand that is the backbone of the Act. 


Accordingly, applying the standard quoted from Zuber v. Allen, supra, 
and reviewing the entire record, I find that not only is the exchange priv- 
ilege authorized by the Act and the Order, but that it tends to effectuate 
the policy codified in the statutory scheme. It may be true, as plaintiffs 
contend, that such policy could be realized in a manner which does not 
include an exchange privilege, but determining policy issues is not the 
function of this Court. 


5 7C.F.R.§ 993.157 (f) provides: 

“No handler shall exchange salable prunes for reserve prunes unless he has entered into a 
sales agreement authorized pursuant to § 993.65 (b) whereby the value of any such ex- 
change, and payment therefor to the committee, shall be determined.” 
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V. Pricing 


Although reserve prunes may be sold throughout the crop year, 
producers do not receive payment for them until the reserve is liqui- 
dated at the end of the year. Pursuant to the Agreement, the price is set 
by the Committee at that time. It is this pricing by the Committee that 
upsets plaintiffs, primarily because the Committee sets one price, which 
price governs. The Secretary relies on the time-honored authority of the 
executive branch in the exercise of its powers under the Commerce 
Clause, to regulate prices when Congress so mandates. Plaintiffs, how- 
ever, seek to draw a distinction between the setting of minimum prices 
and the setting of the only price. This, however, is a distinction without 
a difference. 


This contention does not merit an extended discussion, for the power 
of the government to regulate all phases of the marketing of commodi- 
ties in or affecting interstate commerce has been established for dec- 
ades. United States v. Rock Royal Co-operatives, Inc., 307 U.S. 533 
(1939); United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942); 
Wallace v. Hudson-Duncan & Co., 98 F.2d 985 (9th Cir. 1938). The 
precedents emphasize that the Act was devised as a means for combat- 
ing chronic fluctuation of prices due to overproduction of certain com- 
modities, and that the Act delegates to the Secretary, through the Com- 


merce Clause, the utmost of flexibility in achieving the legislative goals. 
This authorization has been interpreted to be as broad as that reserved 
by the states to regulate intrastate commerce (United States v. Rock 
Royal Co-operative, Inc., supra, at 569-570; Wallace v. Hudson-Duncan 
& Co., supra, at 993) and the fixing of prices by state agencies has been 
upheld in the face of a due process challenge. Nebbia v. New York, 291 
U.S. 502, 537 (1934). 


In an ancillary contention, plaintiffs argue that the price-fixing consti- 
tutes a taking without just compensation. The allegation fails on both its 
premises. The price fixing is not a taking (see Wallace v. Hudson-Duncan 
& Co., supra, at 989-990) and producers do receive just, although per- 
haps not ideal, compensation under the present system. Plaintiffs ignore 
the fact that the price is set by the Committee — the body elected to rep- 
resent the interest of producers as well as of the industry in general — 
and only then in light of the field price producers received for their sala- 
ble prunes during the crop year. 


VI. Conclusion 


Plaintiffs are dissatisfied with prune marketing under the Act, with 
the Secretary’s interpretation of his regulations, and with the Commit- 
tee’s conduct in general. And while plaintiffs have standing to assert 
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their specific claims in federal district court, I find them to be without 
merit. Plaintiffs may take their case to the Secretary for a reevaluation 
of the Order and the regulations, for although the Order and the regula- 
tions are lawful, plaintiffs and other producers may prevail upon the 
Secretary to change them in order to better achieve the purpose behind 
the Act. 


The above shall constitute the Court’s Findings of Fact and Conclu- 
sions of Law. Accordingly, plaintiffs’ motions for a permanent injunc- 
tion and for summary judgment are denied, defendants’ motion for sum- 
mary judgment is granted, and the case is dismissed. 
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Animal Quarantine Act 


VIEBROCK, DR. VERNON H. VA Docket No. 8. 
Camsent GrGer — Ramee oon ccs cc ce ccceuusenec veasedeetweaugen 13 


(No. 18,919) 


In re DR. VERNON H. VIEBROCK. VA Docket No. 8. Decided January 2, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him in connection with 
his operations as an accredited veterinarian under the Act. Respondent’s veterinary 
accreditation is suspended for the period May 1, 1979 through October 31, 1979. 


Terry Medley, for complainant. 
Charles B. Cowherd, Springfiled, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et. seq.), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, alleging that the respondent willfully violated 
the regulations. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). This Consent Decision was agreed upon at the pre-hearing con- 
ference held December 19, 1978 in Springfield, Missouri. 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
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waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dr. Vernon H. Viebrock, hereinafter referred to as the respondent, 
is an individual residing in Springfield, Missouri 65802. 


2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Missouri, under the provisions of the regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent’s veterinary accreditation is hereby suspended from May 
1, 1979, through October 31, 1979. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day this order is served upon re- 
spondent. 


Copies hereof shall be served upon the parties. 
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Animal Welfare Act 


DRAKE, DEAN. AWA Docket No. 78. Consent order — 
Sanction 


(No. 18,920) 
In re DEAN DRAKE. AWA DOCKET No. 78. Decided January 26, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
in failing to comply with the licensing provisions thereof. Respondent is ordered to 
cease and desist from said violation is respondent is assessed a fine of $250.00. 


Patricia Fettman, for complainant. 
John R. Naylor, Pueblo, CO, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act of 1976 (7 U.S.C. 
2131 et seq.) and the regulations promulgated thereunder (9 CFR Parts 
1, 2, and 3) and under the applicable Rules of Practice (7 CFR Part 1; 42 
FR 743). A formal complaint, signed by the Acting Administrator, 
Animal and Plant Health Inspection Service, was mailed to respondent 
on February 10, 1977, alleging certain violations of the Act and regula- 
tions. Respondent filed an answer to the complaint on or about March 8, 
1977. An amended complaint was mailed to respondent in conjunction 
with the attached stipulation and is filed herewith. 


It being deemed desirable to the parties in this action to settle these 
matters, complainant’s motion to amend the complaint is granted and it 
is agreed that pursuant to section 1.138 of the Rules of Practice (9 CFR 
Section 1.138), a Stipulation and the following Consent Order shall be 
entered as the final order to be issued in this proceeding. 


CONSENT ORDER 
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Pursuant to the agreement of the parties, respondent has waived oral 
hearing in this matter and IT IS ORDERED THAT: 


1. Respondent shall cease and desist from selling, offering to sell, 
transporting, or offering to transport, in commerce, to any research 
facil-i-ty or for exhibition of for use as a pet any animal, or buy, sell, 
offer to buy or sell, transport or offer for transportation, in commerce, 
to or from another dealer or exhibitor any animal, unless and until re- 
spondent has obtained the appropriate license from the Secretary and 
such license has not been suspended or revoked. 


2. Respondent shall within 30 days of the entry of this Consent 
Order, obtain the appropriate license, as required by the Act and regula- 
tions. 


3. Respondent shall comply with each and every provision of the 
Animal Welfare Act of 1976 (7 U.S.C. Section 2131 et seg.) and the 
applicable regulations (9 CFR Parts 1, 2, and 3). 


4. Respondent shall be subject to a civil penalty of up to $1,000.00 for 
each and every violation of the Act or regulations or for any violations of 
paragraphs one or three of this Consent Order. Further, if respondent is 
shown to have violated the Act, applicable regulations or paragraphs one 
or three of this Consent Order, respondent’s license shall be subject to a 


suspension of up to one year from the date that the Secretary makes a 
finding of such a violation. No assessment or suspension of license shall 
be imposed on respondent until he is given notice and opportunity for a 
hearing with respect to the alleged violation. 


5. Respondent shall be assessed a fine of $250.00. 


6. This Order shall become effective upon service upon the respond- 
ent. 
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Packers and Stockyards Act, 1921 


KING MEAT PACKING Co., INC., et al. P & S Docket No. 5576. 
Consent order — Sanction 


MESA PACKING Co., INC. and R. HENRY ELLIOT and BARBARA 
ELLIoT. P & S Docket No. 5564. Accounts and records 
— incomplete or incorrect — Checks or drafts — in- 
sufficient funds — Bonding requirements — failure 
to comply with — Flagrant and repeated violations — 
failure to pay — Trust funds — dissipation and mis- 
use of — Sanction 


Nok, JOHN R., d/b/a JOHN NOE AND SONS, and d/b/a WEST 
GROVE SrockyARDS. P & S Docket No. 5592. Ac- 
counts and records — incomplete or incorrect — 
Checks or drafts — insufficient funds — failure to 
pay when due — Sanction 


R & D INVESTMENTS, INC., d/b/a EDWARDS BROS PACKING Co. 
P &S Docket No. 5464. Consent order 


SCHULER, GERHARDT E. v. HRDLICKA Bros. LIVESTOCK SALES, 
Inc. P & S Docket No. 4392. Purchase order — cancel- 
lation of — Deposit — failure to refund — Reparation 
awarded 


Counterclaim — digmnissal Of =... ks oe. isic’s hdl 6 ba Me Sas cae nea ee 20 


TUCKER, RAYMOND L. and Tom J. P & S Docket No. 5610. 
Consent order — Sanction 


(No. 18,921) 


In re R & D IVESTMENTS, INC., d/b/a EDWARDS BROS. PACKING CO. 
P&S Docket No. 5464. Decided January 2, 1979. 


Consent order 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A. D. 17 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the Regulations in failing to comply with the bonding requirements 
thereof. Respondent is ordered to cease and desist from the violation. 


Eric Paul, for complainant. 
Paul A. Barrett, Scranton, PA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration (now Packers and Stockyards, 
AMS), United States Department of Agriculture, alleging that the re- 
spondent violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). An oral hearing was held in Scranton, Pennsylvania, be- 
fore Administrative Law Judge Dorothea A. Baker, on November 1, 
1977. The respondent was represented by Mr. Paul A. Barrett of the 
firm of Nogi, O’Malley and Harris, Scranton, Pennsylvania. The com- 
plainant was represented by Mr. Eric Paul of the Office of the General 
Counsel, United States Department of Agriculture. The respondent sub- 
sequently filed a Chapter XI bankruptcy proceeding in the United States 
District Court for the Middle District of Pennsylvania, Jn the Matter of 
R & D Investments, Inc., d/b/a Edwards Brothers Packing Company and 
R.M. and J.W., Inc., BK-77-1225, BK-77-1281. A stay order entered 
January 9, 1978, was terminated for lack of jurisdiction by Bankruptcy 
Judge Thomas C. Gibbons on September 26, 1978.* Thereafter, the par- 
ties reached agreement to seek settlement of this proceeding pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent had admitted the jurisdictional allegations in the para- 
graph I of the complaint and has specifically admitted that the Secretary 
has jurisdiction in this matter. The respondent neither admits nor denies 
the remaining allegations, waives further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


* The Memorandum and Order, filed September 26, 1978, have the captioned Bankruptcy 
numbers of: “BK-77-1226 and BK-77-1281. 
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1. R & D Investments, Inc., hereinafter referred to as the respondent, 
is a corporation with its principal place of business located at Fleetville, 
Pennsylvania 18420. 


2. Respondent is, and at all times material herein was: 
(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent R & D Investments, Inc. d/b/a Edwards Bros. Packing Co., 
its officers, directors, agents, employees, successors and assigns, directly 
or through any corporate or other device, in connection with its opera- 
tions as a packer for which bonding is required, shall cease and desist 
from engaging in the business of a packer, in commerce, without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 
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(No. 18,922) 


GERHARDT E. SCHULER v. HRDLICKA BROS. LIVESTOCK SALES, INC. P&S 
Docket No. 5392. Decided January 9, 1979. 


Purchase order — cancellation of — Deposit — failure to refund — rep- 
aration awarded for 


Where respondent's failure to refund the $5,000.00 deposit paid to it by complainant, re- 
spondent is found to have committed an unjust practice under the Act, and is in vio- 
lation of the Act. Reparation in the amount of $5,000.00 therefore is awarded com- 
plainant against respondent with interest. 


Counterclaim — Dismissal of due to absence of authority to order payment 
of money against complainant 


Where complainant, during the period material herein, was not subject to the Act, the 
Secretary is without authority to order a payment of money against it. Therefore, 
regardless of the merits of respondent’s claim, the counterclaim is dismissed. 


James E. Andrews, Presiding Officer. 
Complainant pro se. 
Russell R. Falkenberg, Cadott, WI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
May 7, 1976, in which the complainant alleged in substance that re- 
spondent failed to deliver, as agreed in February 1976, 100 head of 
750-800 pound Holstein heifers “put to the bull” on January 1, 1976. 
The complaint was later amended to claim $30,000 reparation “plus in- 
terest, attorneys’ fees, and other costs.” 


Copies of the complaint, and the investigation report prepared by the 
Packers and Stockyards Administration of this Department and filed in 
this proceeding pursuant to the Rules of Practice, were served on the re- 
spondent on November 13, 1976. A copy of the investigation report was 
served on the. complainant on the same date. 


Respondent timely filed an answer alleging in substance that com- 
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plainant had first changed the order referred to in the complaint to an 
order for 100 head of 300-350 pound heifers, and then, when those ani- 
mals were ready to be shipped, cancelled the order. Respondent request- 
ed an oral hearing and counter-claimed $12,500 plus interest. 


An oral hearing was held, commencing on November 1, 1977, in Sacra- 
mento, California, and continuing on December 29, 1977, in Twin City, 
Minnesota, before James E. Andrews of the Office of the General Coun- 
sel of this Department. At the hearing session in Sacramento, complain- 
ant appeared for himself and testified, and introduced 14 exhibits into 
evidence. At the hearing session in Twin City, complainant did not ap- 
pear and was not represented, three witnesses testified on behalf of re- 
spondent, and respondent introduced one exhibit into evidence. Re- 
spondent was represented at both sessions of the hearing by Russell R. 
Falkenberg, Esq., Cadott, Wisconsin. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant Gerhardt E. Schuler at all times material herein was 
engaged in business as a cattle rancher or farmer, residing at Elk Grove, 
California. 


2. Respondent Hrdlicka Bros. Livestock Sales, Inc., a corporation, at 
all times material herein was engaged in business as a dealer, buying and 
selling livestock in commerce for its own account, with its principal 
place of business at Chippewa Falls, Wisconsin, and so registered with 
the Secretary of Agriculture under the Act. 


3. On or about February 10, 1976, in response to a magazine adver- 
tisement placed by respondent, complainant telephoned respondent. He 
talked with respondent’s president Joseph Hrdlicka, who told him that 
respondent had on hand certain Holstein heifers, weighing 750-800 
pounds each, that had recently been exposed to bulls, and offered to ship 
them on approval at a price of $325 per head. Hrdlicka stated in sub- 
stance that if more than 50 were ordered, they would be shipped in two 
separate loads, the first during the last week in February, and the second 
ten days to two weeks later, on the same truck, after it returned from 
California. 


4. Shortly afterward, complainant sent respondent a check for $5,000 
and a letter dated February 11, 1976, reciting that it was “a down pay- 
ment on 100 head of bred heifers up to 45 days on my approval at a cost 
of $325 each delivered.” In the letter complainant requested delivery af- 
ter March 1 to save property tax. Respondent received the check and let- 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 38 A. D. 20 


ter betweeen February 15 and February 20, 1976, and obtained payment 
on the check. 


5. Complainant telephoned Hrdlicka again on or about February 28, 
and again on or about March 15, 1976. 


6. Respondent did not ship any livestock to complainant. 


7. On or about June 18, 1976, respondent through its attorney sent a 
check dated March 15, 1976, for $5,000 to complainant, who held it. 


8. The complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 


CONCLUSIONS 


Complainant filed with the complaint, what purported to be a true 
copy of his letter to respondent dated February 11, 1976, and Joseph 
Hrdlicka recognized it (Tr. 100) as such. That letter clearly specifies “100 
head of bred heifers up to 45 days on my approval at a cost of $325 each 
delivered.” 


It is undisputed that Joseph Hrdlicka had offered to deliver to com- 
plainant for $325 each, by telephone before that letter was sent, not 
“bred Heifers,” but heifers which had been exposed to bulls and might or 
might not be bred (pregnant). As to whether they were supposed to have 
been exposed since January 1 or since February 1, the evidence is not 
clear. 


It is further undisputed that, on February 28 when complainant 
phoned Hrdlicka again, respondent did not have 100 heifers weighing 
750-800 pounds which were either bred or exposed, to deliver to com- 
plainant at $325 each. Joseph Hrdlicka testified (Tr. 110) that respond- 
ent then had 75 to 90 heifers weighing 750-800 pounds which had been 
exposed. He testified in substance (Tr. 99 and 109) that he had previous- 
ly told complainant only that he had “a large group” of such animals on 
hand, not that he had 100. He testified that respondent planned to ship 
50 of those to complainant in one truckload which would arrive on or 
about Monday, March 8, 1976, and that respondent had placed an order 
with another person to purchase 25 more such heifers for it. Thus, he 
testified in substance, respondent planned to ship 50 more such heifers 
to complainant in mid-March. 


The evidence is in direct conflict and irreconcilable as to what was said 
in that phone call of February 28, 1976. 
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Complainant testified in substance that Hrdlicka told him that re- 
spondent had only 14 animals ready to deliver to him, and that respon- 
dent had no agreement with him on the basis that his $5,000 check had 
been deposited by an employee rather than an officer of respondent. 


Hrdlicka denied telling complainant this. He testified that complain- 
ant wanted all 100 head of cattle shipped at the same time, for fear of in- 
fecting the first group with shipping fever when the second group ar- 
rived. He testified that this would have been a change in the order, and 
that he would not agree to it becuase the animals were to be delivered on 
approval, and shipping 100 animals weighing 750-800 pounds each 
would inovlve shipping more such animals at a time than could be profit- 
ably resold in California if complainant rejected them. 


Hrdlicka testified that complainant then cancelled the first order, and 
the parties then made a new agreement for respondent to ship 100 heif- 
ers weighing 300-350 pounds in one truckload. As to whether the price 
of these was to be $150 or $160, the evidence is not clear. He further 
testified that, before these heifers were to be shipped, complainant tele- 
phoned again and indicated that he had changed his mind and wanted 
bred heifers of the size originally ordered. Hrdlicka asked complainant if 
he really knew what he wanted and complainant stated that he could not 
decide, or so Hrdlicka testified. 


Complainant testified that he never told Hrdlicka that he wanted all 
100 of the 750-800 pound cattle delivered at the same time, and that 
the reason he did not want the lighter-weight heifers was that Hrdlicka 
told him that he was about to ship heifers weighing only 280 pounds 
each, not 300-350 pounds, so he (complainant) had doubts about their 
ability to withstand the trip from Wisconsin to California. He testified 
that he never expressed doubt about what he wanted, that he wanted the 
larger 750-800 pound heifers, and that he told Hrdlicka, in the last of 
the three telephone calls, to keep his $5,000 deposit and try to find more 
of those. 


Hrdlicka testified that, after the last of those telephone calls, he di- 
rected an employee to issue a check for $5,000 to refund complainant’s 
deposit but, becuase complainant had requested that his deposit be held 
until he decided what he wanted, to hold the check. 


The record in this case does not support a finding that, at any time ma- 
terial herein, the parties ever reached an agreement as to what respond- 
ent was to ship to complainant. For all the record shows, complainant 
and Joseph Hrdlicka, at all such times, had two different ideas in mind 
as to what was to be shipped. No animals having been shipped, the best 
disposition of the matter is rescission, to return the parties to where 
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they stood before their first phone call. See 27 Am Jur 2d Equity § 35, 
54 Am Jur 2d, Mistake, Accident, or Surprise § 16, and 67 Am Jur 2d, 
Sales § 108. 


It is undisputed that complainant paid respondent a $5,000 deposit in 
February 1976. Refund of that deposit is necessary to effect rescission. 


It is also undisputed that respondent issued a check payable to com- 
plainant for the same amount dated March 15, 1976, and that respond- 
ent’s counsel mailed that check with a letter dated June 18, 1976, and 
reading in full as follows: 


At the request of my client, Hrdlicka Bros. Livestock Sales, Inc., I am enclosing 
their check in the amount of $5,000.00 payable to you. I trust this will satisfac- 
torily complete this matter. 


Complainant never deposited the check for collection, apparently for 
fear that to do so would constitute an accord and satisfaction, a settle- 
ment of his dispute with respondent. That June 18, 1976, letter leaves in 
doubt the question whether respondent intended that check to be in full 
satisfaction of the parties’ respective disputed claims, so that negotiat- 
ing it would effect such a settlement. See Am Jur 2d, Accord and Satis- 
faction § 18. Complainant testified that he tried to phone respondent’s 
counsel and got no answer, but the record does not show any other effort 
on the part of complainant to obtain a clarification of this. 


Under the circumstances, it appears that the payment of interest on 
such sum should not be ordered, unless there is a failure to pay it by the 
date it is ordered to be paid. The parties have not briefed us on this ques- 
tion. If complainant knows of any legal authority for ordering the pay- 
ment of interest on another basis, complainant can inform us of such 
authority in a petition for reconsideration filed under the Rules of Prac- 
tice. Such a petition, if filed by either party, will be ruled on after oppor- 
tunity for the opposing party to answer it. 


Joseph Hrdlicka testified at the session in Twin City. Complainant 
contended that respondent agreed, before the hearing, that Hrdlicka 
would testify at the session in Sacramento. Complainant testified that 
he could not travel for health reasons. On June 29, 1977, John J. Casey 
of the Office of the General Counsel, as Washington Presiding Officer, 
in attempting to obtain agreement of the parties on a city of town in 
which to hold an oral hearing, wrote both parties a letter which included 
the following: 


Each of you is requested to comment in writing on the following proposal: (1) 
the hearing would be opened in Sacramento, California for the taking of com- 





SCHULER v. HRDLICKA BROS. LIVESTOCK SALES 
Cite as 38 A. D. 20 


plainant’s evidence, plus the testimony of Joseph Hrdlicka if he testifies for re- 
spondent: 


(2) it would then be recessed and reopened in the Twin Cities area for the tak- 
ing of respondent’s evidence other than testimony of Joseph Hrdlicka. 


Respondent had no obligation to agree to that, and did not agree that 
Joseph Hrdlicka would testify in Sacremento, so far as the record shows. 
On August 17, 1977, Casey wrote the parties another letter which in- 
cluded the following: 


* * * [The docket file is being forwarded to our San Francisco Office with a 
recommendation that the hearing be opened in Sacramento, California, for the 
taking of complainant’s evidence, that it then be recessed and reopened in the 
Twin Cities area for the taking of respondent’s evidence. This appears to be the 
only way that the hearing can be arranged in a location which respects the con- 
venience of both sides. 


Witnesses can be subpoenaed on application of either party. Fees and mileage 
of any witness shall be paid by the party at whose instance the witness appears. 
This is provided in the Rules of Practice* * * * 


Complainant could have requested a subpoena compelling Hrdlicka to 
appear in Sacramento and testify, but did not. 


The order issued herein amounts to a finding that it would constitute 


an unjust practice as in section 307 (a) of the Act (7 U.S.C. 208) if re- 
spondent refuses to refund complainant’s deposit. Respondent contend- 
ed in substance that such a refusal could not be construed as a practice, 
just or unjust, because it would be a single transaction rather than a 
course of business of the respondent. The word “practice” in that section 
refers to a practice of the regulated industry, not a practice of the re- 
spondent. See Neugebauer v. Ryken, 34 A.D. 1712 (U.S.D.C., D. So. 
Dak., S.D., 1975). The McClure and Guenther cases, cited by respondent, 
were erroneously decided and were not followed in Hays, cited by re- 
spondent, and Neugebauer, supra. Arnold and Lewis, cited by respond- 
ent, did not involve this issue. 


See also John F. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970) and 
Cuthbert v. Hickert, Hickert v. Emmick, et al., 35 A.D. 222 (1976) for 
discussion of the authoritv to issue renaration orders against dealers. 

The record does not show that complainant at the times material here- 
in was a person subject to the reparation provisions of the Act, that is, 
that he was a stockyard owner, market agency, or dealer as defined 
therein. Accordingly, we could not order him to pay money on respond- 
ent’s counter-claim, whatever the merits. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
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Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1976 Ed., Appendix p. 764). It constitutes “an order for the 
payment of money” within the meaning of section 309 (f) of the Act (7 
U.S.C. 210). 


Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the District Court of the United States for the 
district in which he resides or in which is located the principal place of 
business of the respondent, or in any State Court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which he claims damages and this order in the premises. * That section 
further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they accrue 
upon his appeal. That section further provides that if the petitioner fi- 
nally prevails, he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 FR 30517, July 14, 1978. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainant’s right to judicial review hereof, see United States v.I.C.C., 
337 U.S. 426. 


ORDER 


Within 30 days from the date of this order, respondent Hrdlicka Bros. 
Livestock Sales, Inc. shall pay to complainant Gerhardt E. Schuler the 
sum of $5,000.00, together with interest thereon at the rate of 8% per 
annum from the 30th day after the date of this order until paid. 


Respondent’s counter-claim is hereby dismissed. 


Copies hereof shall be served on the parties. 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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(No. 18,925) 


In re KING MEAT PACKING CO., INC. et al. P&S Docket No. 5576. Decided 
January 25, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a packer thereunder 
as found herein. Respondents are ordered to cease and desist from said violations 
and are assessed a civil penalty of $1,000.00. 


Streff and Hochberg, for complainant. 
Richard A. Higbie, Los Angeles, CA, and 
Larry M. Arnold, Newport Beach, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards-AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138; 42 F.R. 745). 


Respondents B.F. Kneubuhl, Inc., Pacifica Foods, Cal-Pacific Mer- 
cantile Co., Inc., and Mike Kneubuhl admit the jurisdictional allegations 
in paragraph I of the Complaint and specifically admit that the Secre- 
tary has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and consent 
and agree, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondent B.F. Kneubuhl, Inc., is a corporation organized and 
existing under the laws of American Samoa and has its principal place of 
business located in American Samoa. 


(b) Respondent B.F. Kneubuhl, Inc., at all times material herein, 
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and during the period from on or about October 23, 1974 through on or 
about November 18, 1975: 


(1) Wholly owned a subsidiary corporation, Pacifica Foods, 
which was engaged in the business of manufacturing and preparing 
meat or meat food products for sale and shipment in commerce; 


(2) Was engaged in the business of acquiring meats in com- 
merce for Pacifica Foods; and 


(3) Was a packer within the meaning of the Act. 


2. (a) Respondent Pacifica Foods is a corporation organized and exist- 
ing under the laws of American Samoa and has its principal place of 
business located in American Samoa. 


(b) Respondent Pacifica Foods, at all times material herein, and 
during the period from on or about February 25, 1975 through on or 
about November 18, 1975, was: 


(1) A packer within the meaning of the Act; and 


(2) Engaged in the business of manufacturing and preparing 
meats and meat food products for sale and shipment in commerce. 


3. (a) Respondent Cal-Pacific Mercantile Co., Inc., is a California 
corporation whose principal place of business is located in Corona Del 
Mar, California. 


(b) Respondent Cal-Pacific Mercantile Co., Inc., at all times materi- 
al herein, was: 


(1) A packer within the meaning of the Act; 


(2) Engaged in the business of marketing meats in commerce; 
and 


(3) Wholly owned by respondent Mike Kneubuhl and his wife 
Susan Kneubuhl. 


4. (a) Douglas C. “Mike” Kneubuhl, referred to herein as respondent 
Mike Kneubuhl, is an individual whose address is 3818 Sandune Lane, 
Corona Del Mar, California. 


(b) Respondent, Mike Kneubuhl, at all times material herein, was: 


(1) Executive Vice President of respondent B.F. Kneubuhl, 
Inc.; 


(2) President of Pacifica Foods; 


(3) Stockholder and operator of Cal-Pacific Mercantile Co., 
Inc.; and 
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(4) Responsible for the direction, management, and control of 
the operations of respondents B.F. Kneubuhl, Inc., Pacifica Foods, and 
Cal-Pacific Mercantile Co., Inc. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Mike Kneubuhl, as an individual or as an officer, director, 
agent, employee, owner, operator, or manager of any packer subject to 
the Act, and his agents and employees, either directly or through any 
corporate or other device, in connection with purchases, sales or distri- 
bution of livestock, meat, and meat food products, shall cease and desist 


from directly or indirectly: 


1. Accepting brokerage commission payments from others or causing 
or inducing others to make brokerage commission payments to himself 
or anyone in connection with the purchase, sale, or distribution of 
livestock, meat or meat food products in commerce unless brokerage 
services are actually rendered for the benefit of the payor of such com- 
mission by the recipient of such commissions. 


2. Accepting or soliciting brokerage commission payments from sup- 
pliers in connection with sales of livestock, meat, or meat food products 
to companies or entities which he owns, operates, controls, manages or 
represents. 


3. Attempting to induce or cause, inducing or causing, and accepting 
or receiving favored treatment or undue preference or advantage relat- 
ing to the purchase, sale or marketing of livestock, meat and meat food 
products, in commerce from any supplier or customer or prospective sup- 
plier or customer. 


Respondents Cal-Pacific Mercantile Co., Inc., B.F. Kneubuhl, Inc. and 
Pacifica Foods, Inc., their officers, directors, agents or employees either 
directly or through any corporate or other device, in connection with the 
purchase, sale or distribution of livestock, meat or meat food products 
shall cease and desist from directly or indirectly: 
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1. Attempting to induce or cause, inducing or causing, and accepting 
or receiving favored treatment or undue preference or advantage, relat- 
ing to the purchase, sale or marketing of livestock, meat or meat food 
products, in commerce, from any supplier or customer, or prospective 
supplier or customer. 


2. Accepting or allowing brokerage commission payments to be 
accepted from suppliers or others or causing or inducing suppliers or 
others to make brokerage commission payments to respondents, their 
officers, agents, employees or directors, in connection with the purchase, 
sale or distribution of livestock, meat and meat food products in com- 
merce. 


The provisions of this Order shall become effective on the 1st day after 
service of this order on the respondent. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) re- 
spondent Mike Kneubuhl is assessed a civil penalty of $1,000 and Re- 
spondent B.F. Kneubuhl, Inc. is assessed a civil penalty of $1,000. 


Copies of this decision shall be served upon the parties. 


(No. 18,926) 


In re MESA PACKING CoO., INC., a corporation, and R. HENRY ELLIOT and 
BARBARA ELLIOT, Individuals. P&S Docket No. 5564. Decided Octo- 
ber 6, 1978. 


Accounts and records — incomplete or incorrect — Checks or drafts — in- 

sufficient funds — Bonding requirements — failure to comply with — Fla- 

grant and repeated violations — failure to pay — Trust funds — dissipation 
and misuse of — Sanction 


Where respondents flagrantly and repeatedly violated the Act and the regulations in con- 
nection with their operations as a packer thereunder as set forth herein, the corpo- 
rate respondent is assessed a civil penalty of $2400, and the individual respondents, 
jointly and severally are assessed a civil penalty of $100.00. 


Jane Campana, for complainant. 
Respondents pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. Jt was instituted by a complaint and notice of hear- 
ing filed on April 20, by the Acting Deputy Administrator, Packers and 
Stockyards, AMS, United States Department of Agriculture. The com- 
plaint alleges that the financial condition of the corporate respondent 
does not meet the requirements of the Act, and that respondents have 
willfully violated the Act and the regulations issued thereunder. (9 CFR 
201.1 et seq.). 


Copies of the complaint and notice of hearing, and the Rules of Prac- 
tice (7 CFR 1.130 et seq.) governing proceedings under the Act, were 
served upon respondents by the Hearing Clerk by certified mail. 


Respondents were informed in the letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to an- 


swer would constitute admission of all the material allegations con- 
tained in the complaint. 


Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, are issued pursuant to section 
1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Mesa Packing Co., Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business at Fort 
Stockton, Texas, and its mailing address at Old Alpine Highway, Box 
179, Fort Stockton, Texas. 


(b) The corporate respondent is, and at all times material herein 
was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 
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(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(c) The corporate respondent’s average annual purchases of live- 
stock exceed $500,000. 


2. R. Henry Elliot and Barbara Elliot, hereinafter referred to as the 
individual respondents, are individuals whose address is Old Alpine 
Highway, Fort Stockton, Texas, and who, at all times material herein, 
managed, directed and controlled the acts and practices of the corporate 
respondent, and served respectively as; 


(a) President, Treasurer, Director and owner of half of the stock of 
the corporate respondent, and 


(b) Secretary, Vice-President, Director and owner of half of the 
stock of the corporate respondent. 


3. (a) The corporate respondent’s current liabilities exceeded its cur- 
rent assets on January 23, 1978. As of said date, the corporate respond- 
ent had current liabilities in the amount of $277,919.45 and current as- 
sets in the amount of $11,505.04, resulting in an excess of current liabil- 
ities over current assets of $266,414.41. 


(b) The corporate respondent’s current liabilities presently exceed 
its current assets. 


4. (a) The corporate respondent, under the management, direction 
and control of the individual respondents, on or about the dates and in 
the transactions set forth below and at divers other times in connection 
with its operations as a packer, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


Seller Date of Sale No. Head Amount 


>. A. Rees 12-3-77 f $11,168.92 
_ A. Rees 12-3-77 14,579.87 
. A. Rees 12-10-77 11,026.98 
_ A. Rees 12-22-77 : 9,000.06 
. A. Rees 12-22-77 5,697.93 
. A. Rees 1-4-78 25,003.09 
El Paso Livestock 12-20-77 23,439.08 
Auction Co., Inc., 
El Paso, Texas 
Roswell Livestock 5,632.60 
Auction Co., 
Roswell, New Mexico 
Jessie Viscaino 12-13-77 3,902.86 
Marfa, Texas 
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Seller Date of Sale No. Head Amount 


Hays Mitchell 12-16-77 22 3,954.18 
Cattle Co., 
Marfa, Texas 
Trans Pecos Dairy, 12-30-77 8,147.99 
Inc., Pecos, Texas 

# 1-3-78 577.80 
Mitchell & Davidson 12-30-77 1,551.58 
a Co-Partnership 
L. Tamblen 12-23-77 ‘ 6,819.36 
Clint, Texas 
Monte-Bev., Inc. 1-5-78 4,277.62 
Fort Stockton, Texas 
Monte-Bev., Inc. 12-28-77 1,953.43 
Fort Stockton, Texas 
Nelson Letcha 10-27-77 310.96 
Toyahville, Texas 
Frank Velasco 12-13-77 315.00 
Fort Stockton, Texas 
C&S Cattle Co. 12-22-77 4,001.01 
Pecos, Texas 
Big Spring Livestock 12-12-77 é 6,837.48 
Auction, Big Spring, 
Texas 
Kokernot Ranch _ 15 3,847.33 
Alpine, Texas 10-13-77 20 5,264.61 


(b) The corporate respondent, under the direction, management 
and control of the individual respondents, in connection with its opera- 
tions as a packer, on or about the dates and in the transactions set forth 
in (a), above, purchased livestock in commerce and failed to honor drafts 
drawn in payment for such livestock when presented to the bank upon 
which they were drawn for payment. 


(c) As of January 23, 1977, there remained unpaid a total of 
$165,191.79 for livestock purchases. 


5. (a) On or about the dates and in the transactions set forth below, 
and at divers other times, the corporate respondent, under the direction, 
management and control of the individual respondents, purchased live- 
stock on a cash sale basis (sales in which the sellers did not expressly ex- 
tend credit to the corporate respondent) and failed to pay for such live- 
stock. 


Date of No. of Purchase Purchased 
Purchase Head Price From 


12-3-77 58 $11,168.92 C. A. Rees 
Colorado City, Tx. 
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Date of No. of Purchase Purchased 
Purchase Head Price From 


12-3-77 81 14,579.87 

12-10-77 50 11,026.98 

12-22-77 37 9,000.06 

12-22-77 23 5,697.93 

1-4-78 106 25,003.09 

12-20-77 114 23,439.08 El Paso Livestock 
Auction Co., Inc. 
El Paso, Tx. 

12-13-77 17 3,902.86 Jessie Viscaino, 
Marfa, Texas 

12-30-77 9 1,551.58 Mitchell & Davidson, 
a Co-Partnership 

12-30-77 25 8,147.99 Trans Pecos Dairy, 
Inc., Pecos, Texas 

12-28-77 37 6,231.05 Monte-Bev., Inc., 
Fort Stockton, Texas 

12-22-77 18 4,001.01 C&S Cattle Co., 
Pecos, Texas 


(b) The corporate respondent, under the direction, management 
and control of the individual respondents, while the cash sellers listed in 
(a), above, remained unpaid, made preferential payments to certain sell- 
ers of livestock as set forth below, which disbursements were not made 
on a pro rata basis for the benefit of all unpaid cash sellers of livestock 
who had preserved a trust interest under section 206 (b) of the Act (7 
U.S.C. 196 (b) ). 


Date of Payment Amount Paid to or for 
1-16-78 $5,000.00 Roswell Livestock Auction 
Co., Inc., Roswell, N.M. 
1-16-78 9,270.45 El Paso Livestock Auction 
Co., Inc., El Paso, Tx. 
1-14-78 7,180.63 Ranchers Feed Yard 
Fort Stockton, Tx. 
1-23-78 641.00 Hollis Alexander 
Fort Stockton, Tx. 
1-11-78 9,300.00 Bill Hanaker 
1-23-78 7,613.50 Roswell Livestock Auction 
Co., Inc., Roswell, N.M. 


6. The corporate respondent, under the direction, management and 
control of the individual respondents, willfully failed, during the period 
from December 4, 1977, to January 23, 1978, to hold in trust for the 
benefit of all unpaid cash sellers, inventory, receivables, and proceeds 
derived from livestock purchases set forth in paragraph 5. Instead, on 
the dates and in the transactions set forth below, the corporate respond- 
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ent expended such inventory, receivables and proceeds for purposes oth- 
er than paying all unpaid cash sellers having an interest in the statutory 
trust arising under section 206 (b) of the Act (7 U.S.C. 196 (b) ), added by 
P.L. 94-410. 


Date of Payment Amount Paid to or For 

1-13-78 $4,386.30 Payroll 

1-12-78 991.00 Rob Elliot 

1-5-78 1,229.99 Buster Cox-Commission 
1-20-78 750.00 Alex Gonzales 

12-30-77 282.00 Miscellaneous Bills 


7. The corporate respondent, under the management, direction and 
control of the individual respondents, bought livestock in commerce for 
purposes of slaughter without filing or maintaining a reasonable bond, 
or its equivalent, as required by the Act and the regulations. The cor- 
porate respondent was notified by Packers and Stockyards, AMS, that if 
it continued to buy livestock without bond coverage it would be in viola- 
tion of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, the corporate re- 
spondent continued to buy livestock in commerce for purposes of slaugh- 
ter without filing and maintaining a reasonable bond or its equivalent 
and presently does not have the required bond. 


8. (a) The corporate respondent has engaged in the business of a pack- 
er in commerce without preparing and maintaining accounts, records 
and memoranda which fully and correctly disclose all transactions in- 
volved in its business. 


(b) The corporate respondent, as of January 23, 1978, did not keep 
a ledger of accounts payable, or monthly bank reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, the cor- 
porate respondent’s financial condition does not meet the requirements 
of 7 U.S.C. 204, P.L. 94-410. 


By reason of the facts set forth in Finding of Fact 4 herein, respond- 
ents have willfully violated sections 202 (a) and 409 of the Act (7 U.S.C. 
192 (a) and 228b, P.L. 94-410), and section 201.43 (b) of the regulations 
(9 CFR 201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 5 herein, respond- 
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ents have willfully violated sections 202 (a) and 206 of the Act (7 U.S.C. 
192 (a) and 196, P.L. 94-410). 


By reason of the facts set forth in Finding of Fact 6 herein, respond- 
ents have willfully violated sections 202 (a) and 206 of the Act (7 U.S.C. 
192 (a) and 196, P.L. 94-410). 


By reason of the facts set forth in Finding of Fact 7 herein, respond- 
ents have willfully violated sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30, 41 FR 53769, 53773-53774), issued pur- 
suant to 7 U.S.C. 204, P.L. 94-410. 


By reason of the facts set forth in Finding of Fact 8 herein, the cor- 
porate respondent has willfully violated section 401 of the Act (7 U.S.C. 
221). 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondents, individually or as officers, direc- 
tors, agents or employees of the corporate respondent, directly or 
through any corporate or other device, shall cease and desist from: 


(a) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


(b) Operating as a packer in commerce while its current liabilities 
exceed its current assets; 


(c) Operating as a packer in commerce without filing and maintaining 
a reasonable bond or its equivalent; 


(d) Dissipating trust fund assets or expending funds received in pay- 
ment for meat, meat food products, and livestock products derived from 
livestock purchased in cash sales for any purpose other than pro rata 
payment of unpaid cash sellers of livestock after receiving notification 
of a failure to pay for livestock in accordance with section 206 (b) of the 
Act (7 U.S.C. 196 (b) ). 


(e) Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account on which they are drawn to pay such checks or 
drafts. 


(f) Failing to prepare and maintain accounts, records and memoranda 
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which fully and correctly disclose all transactions involved in its busi- 
ness as a packer, including but not limited to a general ledger, a cash re- 
ceipts and disbursements journal, monthly bank account reconciliations, 
check stubs, accounts receivable and accounts payable journals, and pur- 
chase and sales journals. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), P.L. 
94-410, the corporate respondent is assessed a civil penalty of 
$2,400.00, and the individual respondents, jointly and severally, are as- 
sessed a civil penalty of $100.00. 


This order shall be effective from the first day after the Decision and 
Order become final.* Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing procedures un- 
der the Packers and Stockyards Act, this Decision and Order become fi- 
nal without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 
1.130 et seq.). 





(No. 18,927) 


In re JOHN R. NOE, d/b/a JOHN NOE AND SONS, and d/b/a WEST GROVE 
STOCKYARDS. P&S Docket No. 5592. Decided November 27, 1978. 


Accounts and records — incomplete or incurrect — Checks or drafts — in- 
sufficient funds — failure to pay when due — Admission of facts — failure 
to file answer — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer and market agency thereunder as found herein, respondent is suspended as 
a registrant under the Act for 30 days and thereafter until he is no longer insolvent. 


Jane H. Campana, for complainant. 
Respondent pro sec. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


*The Decision and Order became final January 1, 1978.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice and the material facts alleged in the Complaint, 


which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) John R. Noe, d/b/a John Noe and Sons and d/b/a West Grove 
Stockyards, hereinafter referred to as the respondent, is an individual 
whose mailing address is P.O. Box #8, West Grove, Iowa 52538. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy live- 
stock in commerce. 


2. (a) Respondent’s current liabilities exceeded his current assets on 
February 21, 1978. As of said date, respondent had current liabilities to- 
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talling $31,438.12 and current assets totalling $532.93, resulting in an 
excess of current liabilities over current assets of $30,905.19. 


(b) Respondent’s current liabilities presently exceed his current as- 
sets. 


3. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph 111 (a) of 
the Complaint, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


(b) As of August 16, 1978, respondent had failed to pay 
$19,854.81 for such livestock. 


4. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph 111 (a) of 
the Complaint, purchased livestock in commerce and in purported pay- 
ment therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have sufficient 
funds on deposit in the bank to pay such checks when presented for pay- 
ment. 


5. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a dealer, in that re- 
spondent failed to keep and maintain: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; (2) a record 
of all checks written; (3) an accounts receivable and payable record; and 
(4) copies of all livestock purchase and sale invoices. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
204). 


By reason of the facts found in Findings of Fact 3 and 4 herein, re- 
spondent has wilfully violated section 409 and 312 (a) of the Act (7 
U.S.C. 228 and 213 (a) ) and section 201.43 (b) of the regulations (9 CFR 
201.43 (b) ). 
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By reason of the facts found in Finding of Fact 5 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Respondent, in connection with his operations as a dealer or market 
agency, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented for 
payment; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business under the 
Act, including: (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth; (2) a record of all checks written; 
(3) an accounts receivable and payable record; and (4) copies of all live- 
stock purchase and sale invoices. 


Respondent is suspended as a registrant under the Act for thirty days 
and thereafter until he demonstrates that he is no longer insolvent. 
When respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion after the expiration of the thirty-day period. 


This order shall be effective from the sixth day after the decision be- 
comes final: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an appropriate 
order with respect thereto. Copies hereof shall be served upon the par- 
ties. 


Pursuant to the Rules of Practice, this Decision becomes final * with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). 


* The Decision and Order became final January 5, 1979.—Ed. 





RAYMOND L. TUCKER 
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(No. 18,928) 


In re RAYMOND L. TUCKER and TOM J. TUCKER. P&S Docket No. 5610. 
Decided December 29, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violation of 
the Act and the regulations in connection with their operations as a dealer thereun- 
der, in the issuance of insufficient funds checks in purported payment for livestock 
purchases. Respondents are suspended as registrants under the Act for 30 days. 


William R. Young, Jr., for complainant. 
Larry O. Nuss, Fort Scott, KS, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 


pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Raymond L. Tucker and Tom J. Tucker, hereinafter referred to as 
the respondents, are partners d/b/a Tucker Brothers Livestock with their 
principal place of business located at Fort Scott, Kansas, and whose 
mailing address is Route #1, Fort Scott, Kansas 66701. 


2. Respondents are, and at all times material herein were: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for their own account. 
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(b) Registered with the Secretary of Agriculture as dealers to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondents, in connection with their operations subject to the Pack- 
ers and Stockyards Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts 
when presented for payment; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


3. Resondents shall keep and maintain accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved in 
their business under the Act, including (1) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth; (2) periodic 
reconciliations of their bank account; (3) purchase and sale invoices; and 
(4) cancelled checks. 


Respondents are suspended as registrants under the Act for a period of 
thirty (30) days. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent, provided however, that if 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,929) 


CUNNINGHAM AND BOZZELLI BROKERAGE v. S. S. DARMON Co. PACA 
Docket No. 2-5254. Decided January 5, 1979. 


Order for payment of undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on May 4, 1978 and a formal complaint was 
filed on September 22, 1978. Complainant seeks to recover $2,671.00, 
which amount is alleged to be the total purchase price for 200 packages 
of Pascal celery and 90 packages of Harvester beans sold to and accepted 
by respondent in January of 1978. A copy of the formal complaint and 
the Department’s Report of Investigation was served upon respondent 
on October 10, 1978. Respondent filed an answer to the formal com- 
plaint on October 30, 1978 admitting that $1,813.87 of the amount 
claimed by complainant was due and owing to complainant on account of 
the transactions involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay the complainant the undisputed amount . . . leaving the re- 
spondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $1,813.87. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 8 percent per annum from Feb- 
ruary 1, 1978 until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 
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SYNDEX CORPORATION, t/a SCHOENMANN PRODUCE CO. v. ALPINE GULF, 
INC. PACA Docket No. 2-5266. Decided January 5, 1979. 


Order for payment of undisputed amount 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Wm. D. Julian IIT, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on August 18, 1978, and a formal complaint 
was filed on September 12, 1978. Complainant seeks to recover 
$16,926.68, which amount is alleged to be the total purchase price for 88 
lots of fruits and vegetables sold to and accepted by respondent during 
the period March 1 through June 30, 1978. A copy of the formal com- 
plaint and the Department’s Report of Investigation was served upon re- 
spondent on October 10, 1978. Respondent filed an answer to the formal 
complaint on November 3, 1978, admitting that $12,358.42 of the 
amount claimed by complainant was due and owing to complainant on 
account of the transactions involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay the complainant the undisputed amount . . . leaving the re- 
spondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $12,358.42. 
Payment of this amount shall be made within 30 days from the date of 
this order with interest thereon at the rate of 8 percent per annum from 
June 1, 1978, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 
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(No. 18,931) 


HENRY S. DURNIAT, d/b/a VERDE FARMS CO. v. LOUIS ROBLES, d/b/a L. 
ROBLES PRODUCE. PACA Docket No. 2-5267. Decided January 10, 
1979. 


Order for payment of undisputed amount 


Stanton, Presiding Officer. 
Richard A. Wilson, Phoenix, AZ, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Informal 
complaints were filed on March 1, 1978, and April 3, 1978, and a formal 
complaint encompassing the two informal complaints was filed on July 
26, 1978. Complainant seeks to recover $6,972.13, which amount is al- 
leged to be the total purchase price for two truckloads of watermelons 
sold to and accepted by respondent in May 1977 and January 1978. 


Copies of the formal complaint and the Department’s report of investi- 
gation were served upon respondent on September 21, 1978. 


In complainant’s March 1, 1978, informal complaint, it alleges re- 
spondent’s failure to pay $4,255.78, for a truckload of watermelons 
shipped on May 3, 1977. The informal complaint was, therefore, filed in 
excess of the nine month period from the time of accrual of the cause of 
action, which deprives the Secretary of jurisdiction. See 7 U.S.C. 
499f (a). The formal complaint, insofar as it concerns the May 3, 1977 
shipment, must, therefore, be dismissed. 


With respect to the $3,273.91 alleged in the April 3, 1978, informal 
complaint to be due and owing in connection with the sale of a truckload 
of watermelons shipped on January 11, 1978, the formal complaint was 
obviously timely filed, and may, therefore, be litigated before the Secre- 
tary. In connection with this portion of the formal complaint, respond- 
ent filed an answer on October 16, 1978, in which it admitted liability 
for $3,248.91. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 
If after the respondent has filed his answer to the complaint, it appears therein 


that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
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respondent to pay the complainant the undisputed amount .. . leaving the re- 
spondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $3,248.91. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 8 percent per annum from 
April 1, 1978, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 


(No. 18,932) 


LA CASITA FARMS v. UNITED MELON DISTRIBUTORS, INC. PACA Docket 
No. 2-4607. Decided January 10, 1979. 


Order on reconsideration 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). An order was is- 
sued on November 17, 1978, awarding reparation to the complainant 
against respondent in the amount of $4,107.00 with interest from Au- 
gust 1, 1976, until paid. A copy of this order was served upon respond- 
ent. Respondent, on December 4, 1978, filed a Petition for Reconsidera- 
tion and a Motion to reopen the record for the admittance of further evi- 
dence which was “inadvertently omitted from [the] respondent’s presen- 
tation in this proceeding.” The November 17, 1978 Order was stayed on 
December 12, 1978. 
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The November 17, 1978 Order concerned three truckloads of melons 
sold by complainant to respondent. Respondent’s petition alleges two er- 
rors in the Order: (1) Failure to consider complainant’s statement that 
“all shipments are of the same quality and grade” in deciding that the 
first shipment, which was not federally inspected, met grade and quality 
standards when the last two loads, which were federally inspected, were 
found to be deficient; and (2) an inconsistency in the decisions on the sec- 
ond and third loads in that the second load, which was determined by 
the inspection to have 41 percent damage, was not specifically ruled to 
have failed to meet “fair average quality” standards while the third load, 
which was determined by the inspection to only have 34 percent dam- 
age, was specifically determined to have failed to meet “fair average 
quality” standards. 


As to the first alleged error, respondent fails to consider that in its 
answer, and in its September 7, 1976 letter to the Department contained 
in the report of investigation, it admitted that the first load was received 
in good order. Respondent does mention in those documents that the 
market price had declined between the time it contracted with complain- 
ant and receipt of the melons, however, such market price decline does 
not give rise, without more, to any justification for respondent’s refusal 
to pay the full contract price for the melons. In its answer, respondent 
does claim to have gotten permission from the broker who negotiated 
the sale to take an allowance; the record contains the broker’s denial of 
any such permission. We, therefore, can find no error as to our con- 
clusions with regard to the first load of melons. 


With regard to the alleged inconsistency between the rulings on the 
second and third truckloads, the respondent correctly points out that the 
November 17, 1978 Order did not contain a specific discussion as to the 
condition of the melons in the second truckload. That no specific discus- 
sion was contained in the Order does not make the rulings on the second 
and third loads inconsistent. Had we chosen, as with the third load, to 
specifically discuss the condition of the melons in the second load, the 
ruling as to the second load would have followed the same reasoning ap- 
plied to the third load and we would have, of necessity, had to rule that 
respondent failed to prove any damages and that, therefore, complain- 
ant was entitled to the full contract price. 


In our opinion, the Order of November 17, 1978, is supported by the 
evidence of record and by applicable principals of law. Accordingly, re- 
spondent’s Petition for Reconsideration is hereby dismissed. 


Respondent’s Motion to reopen the record for the taking of evidence 
“inadvertently omitted” is denied. In our view, the Motion to reopen the 
record does not set forth good reason why the evidence now sought to be 
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presented was not earlier adduced. 


The reparation awarded in the Order of November 17, 1978, shall be 
paid within 30 days from the date of this Order. 


This Order shall be published and copies shall be served upon the par- 
ties. 


(No. 18,933) 


ABELARDO VELDERRAIN v. DIXON TOM-A-TOE PRODUCE, INC. PACA 
Docket No. 2-5027. Decided January 10, 1979. 


Order of Dismissal 


Andrew Y. Stanton, Presiding Officer. 
John R. Perry, Jr., Prescott, AZ, for complainant. 
Samuel A. Miller, Atlanta, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $31,179.42 in connection with a 
quantity of tomatoes in foreign commerce. 


A copy of the report of investigation was served upon respondent, who 
filed an answer in which it denied owing the amount claimed. Respond- 
ent also filed a counterclaim in the amount of $25,000.00 in connection 
with the subject matter of the complaint. Complainant filed a reply in 
which it denied the allegations of the counterclaim. 


On April 6, 1978, respondent filed a motion to dismiss the complaint 
on the grounds that complainant had elected to contest the matter in 
state court in accordance with section 5(b) of the Act (7 U.S.C. 
499e (b) ), through the filing of its counterclaim in Dixon Tom-A-Toe 
Produce, Inc. v. Abelardo Velderrain, et un, Arizona Superior Court, 
Cause No. 8629. As complainant appeared to be asserting the same is- 
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sues in its reparation complaint as in the state court counterclaim, the 
Secretary, in a letter dated September 29, 1978, granted complainant 
twenty (20) days from its receipt of such letter in which to show cause 
why its reparation complaint should not be dismissed. Complainant filed 
its response on October 24, 1978. 


Section 5 (b) of the Act (7 U.S.C. 499e (b)) provides that persons 
claiming liability for a violation of the Act can either assert such claim 
“(1) by complaint to the Secretary . . . or (2) by suit in any court of com- 
petent jurisdiction ....” The requirement of election set forth in this 
section has been interpreted by the Secretary not to apply to a claimant 
before the Secretary who had previously asserted the identical claim in 
court through the medium of a compulsory counterclaim. 


The issue as to whether or not the counterclaim filed by the defendant 
(complainant herein) in the Arizona proceeding was compulsory can be 
resolved by examining Arizona law pertaining to the subject. In the ab- 
sence of any relevant case law, we look exclusively to Rule 13a, Arizona 
Revised Statutes, which provides that a counterclaim is not compulsory 
when “the opposing party brought suit upon his claim by attachment or 
other process by which the Court did not acquire jurisdiction to render a 
personal judgment on that claim ....” The Arizona Superior Court, ap- 
parently in order to obtain jurisdiction over the defendant, issued an 
“Order for Issuance of Writ of Garnishment” on August 9, 1977, for the 
garnishment of a debt owed the defendant by a third party. Since the 
Arizona Superior Court issued the garnishment order, it did not acquire 
personal jurisdiction over the defendant, whose counterclaim must, 
therefore, be considered to be noncompulsory under Arizona law. For 
this reason, the continued maintenance of the counterclaim in the Ari- 
zona proceeding constitutes an election by complainant to contest the 
subject matter of the counterclaim in state court, and thereby precludes 
maintenance of the same cause of action before the Secretary. 


As the complaint is dismissed, and complainant is a resident of Mexi- 
co, the Secretary has no jurisdiction over respondent’s counterclaim. 
Therefore, respondent’s counterclaim must be dismissed. 


The complaint and counterclaim are hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,934) 


GREEN VALLEY FARMS v. LARRY MISKELL CO. and/or NEW MARKET 
PRODUCE COMPANY. PACA Docket No. 2-4063. Decided January 
11, 1979. 


Seller — actual — Funds collected — failure to remit — Reparation 
awarded against Miskell 


In the absence of a contract between complainant and respondent New Market Produce 
Company, the complaint against this respondent is dismissed. And where respond- 
ent Larry Miskell Co. collected and failed to remit the funds it received from New 
Market to complainant, this respondent is liable to complainant for the purchase 
price of the produce in issue. Therefore, reparation in the amount of$1,609.30 is 
awarded complainant against respondent Miskell with interest. 


Andrew Y. Stanton, Presiding Officer. 
John Greider, Clayton, MO, for complainant. 
Richard Schwartz, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents, in the alternative, in the amount of $1,609.30, in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the Department’s report of investigation was served upon 
each respondent. Respondent Larry Miskell Co. failed to file an answer 
and was held in default. Respondent New Market Produce Company 
filed an answer in which it denied liability to complainant. 


Although the amount claimed as damages does not exceed $3,000, an 
oral hearing was granted on the grounds that it was desirable and neces- 
sary for proper disposition of the proceeding. The oral hearing was held 
in St. Louis, Missouri on July 20, 1978, at which both parties were repre- 
sented by legal counsel. At the hearing, no witnesses testified on behalf 
of complainant or respondent New Market Produce Company. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Green Valley Farms, is the business appellation of 
Robert Berg, whose address is Rural Route 1, Box 30A, Barnesville, Min- 
nesota. 


2. Respondent Larry Miskell Co. (hereinafter, “Miskell”), is the busi- 
ness appellation of Larry Miskell, whose address is 33 Produce Row, St. 
Louis, Missouri. At the time of the transaction involved herein, Miskell 
was licensed under the Act. 


3. Respondent, New Market Produce Company (hereinafter, “New 
Market”), is a partnership composed of Jules L. Schwartz and Joseph F. 
Schwartz, whose address is 24-26 Produce Row, St. Louis, Missouri. At 
the time of the transaction involved herein, New Market was licensed 
under the Act. 


4. From February 28, 1975, to March 21, 1975, complainant and Mis- 
kell agreed that Miskell was to act as a broker in a sale to New Market of 
a quantity of Minnesota seed potatoes for a total price of $1,009,30. 


5. At approximately the same time as its agreement with complain- 
ant, Miskell contacted New Market, to whom it apparently sold the pota- 
toes. 


6. On February 28, 1975, March 12, 1975, and March 21, 1975, the 
potatoes were shipped from Barnesville, Minnesota to New Market in St. 
Louis, Missouri, where they were accepted upon arrival. 


7. At no time did New Market ever receive any memorandum of sale, 
invoice, or other indication that the potatoes it had received and ac- 
cepted were sold to it by complainant. 


8. New Market eventually paid Miskell the sum of $814.48. However, 
to date, complainant has not received any payment for the potatoes. 


9. A formal complaint was filed on October 30, 1975, which was with- 
in nine months from the time the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that the potatoes at issue were sold to New Mar- 
ket through Miskell acting as broker and that New Market is, therefore, 
liable for the contract price. In addition, complainant claims that if New 
Market is found to be without liability, Miskell should be found liable for 
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violating its broker’s duties. New Market denies that it entered into a 
contract with complainant, alleging that it purchased the subject pota- 
toes from Miskell. 


Although an oral hearing took place on July 20, 1978, no testimony 
was offered at that time other than a deposition previously taken on be- 
half of complainant. As a result, the evidence in the record available for 
our consideration is very limited. 


Concerning the question of New Market’s liability to complainant, an 
examination of the available evidence supports New Market’s assertion 
that it was never notified that complainant was the actual seller and 
Miskell only the broker, as complainant claims, at the time New Market 
agreed with Miskell to purchase the potatoes. The report of personal in- 
vestigation prepared by John M. Clark of the Department (report of in- 
vestigation, Exhibit No. 6) frequently makes reference to memoranda of 
sale and invoices issued by Miskell and found among his records, which 
show complainant as the seller, Miskell as the broker, and New Market 
as the buyer with respect to the transaction at issue. However, there is 
no indication in such report, nor anywhere else in the record, that these 
documents were sent to New Market. In fact, Mr. Berg, in his informal 
complaint (report of investigation, Exhibit No. 1 p. 2), admits that 


Miskell sent no memoranda of sale pertaining to the shipments at issue. 
He states “[e]ven though the Miskell Co. sent me a number of brokers 
memorandums from time to time, he apparently did not send any on the 
loads in question .. . .” Therefore, it appears that, as far as New Market 
was aware, it was purchasing a quantity of potatoes from Miskell. 


It is essential to complainant’s recovery on the contract that it prove, 
by a preponderance of the evidence, the contract terms. New York Pro- 
duce Trade Association, Inc. v. Sidney Sandler, Inc., 32 A.D. 702 (1973). 
The evidence indicates that complainant and New Market never 
mutually assented to the terms of a contract between them. Since 
mutual assent to the material terms of a contract is essential to contract 
formation (Mendelson-Zeller Co., Inc. v. M. K. Hall Produce and/or Lou 
Loden Produce Distributor, 28 A.D. 759 (1969), we must conclude that a 
contract never came into being between complainant and New Market. 
Neither can complainant recover on the basis that New Market, since it 
apparently remitted only $814.48 to Miskell, was unjustly enriched in 
the amount that sum differed from the invoice price of $1,609.30, since 
it is complainant’s burden to prove both that New Market was unjustly 
enriched and the amount of such unjust enrichment, which complainant 
has failed to do. Williston on Contracts, Third Edition, Section 1482. 
The complaint against New Market should, therefore, be dismissed. 


Turning to the question of Miskell’s liability to complainant, which 
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complainant claims in the event that New Market is found not to be lia- 
ble in this proceeding, it is evident that Miskell violated section 2 of the 
Act by failing to fulfill its duties as a broker. Miskell violated its duties 
as a broker by failing to send memoranda of sale to the parties and fail- 
ing to remit to complainant the funds obtained from New Market. See 
section 46.28(a) of the Department’s regulations (7 CFR 46.28(a). More- 
over, Miskell has written a letter to the Department (report of investi- 
gation, Exhibit No. 5) admitting his liability for the potatoes: “I do owe 
the amount of money stated and I have been in contact with Mr. Berg 
and have been trying to make arrangements to make payment to him for 
the merchandise that I secured from him.” Miskell is, therefore, liable to 
complainant for the damages complainant has incurred. Florida Tomato 
Packers, Inc. v. New England Tomato Co., Inc. and/or Frank A. Morrello, 
32 A.D. 488 (1973). 


Miskell’s failure to pay to complainant the sum of $1,609.30 is a vio- 
lation of section 2 of the Act for which reparation should be awarded, 
with interest. 


As there have been no claims made for fees and expenses, none will be 
awarded. 


Within thirty days from the date of this order, respondent Larry Mis- 
kell Co. shall pay to complainant the sum of $1,609.30, with interest 
thereon at the rate of 8 per cent per annum from May 1, 1975, until 
paid. 


The complaint against respondent New Market Produce Company is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,935) 


GREEN VALLEY FARMS v. LARRY MISKELL CO. and/or SUGAR RIPE 
BANANA Co. PACA Docket No. 2—4064. Decided January 11, 1979. 


Seller — actual — Funds collected — failure to remit — Reparation 
awarded against Miskell 


In the absence of a contract between complainant and respondent Sugar Ripe the com- 
plaint against Sugar Ripe Banana Co. is dismissed. and, where respondent Larry 
Miskell Co. collected and failed to remit the funds it received from Sugar Ripe to 
complainant, respondent Miskell is liable to complainant for the amount of 
$1,570.20 for which reparation is awarded complainant against respondent Miskell 
with interest. 


Andrew Y. Stanion, Presiding Officer. 
John K. Greider, Clayton, MO, for complainant. 
Richard Schwartz, St. Louis, MO, for respondent 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents, in the alternative, in the amount of $1,570.20, in 
connection with a shipment of potatoes in interstate commerce. 


A copy of a Department’s report of investigation was served upon each 
respondent. Respondent Larry Miskell Co. failed to file an answer and 
was held in default.Respondent Sugar Ripe Banana Co. filed an answer 
in which it denied liability to complainant. 


Although the amount claimed as damages does not exceed $3,000, an 
oral hearing was granted on the grounds that it was desirable and neces- 
sary for proper disposition of the proceeding. The oral hearing was held 
in St. Louis, Missouri on July 20, 1978, at which both parties were 
represented by legal counsel. At the hearing, no witnesses testified on 
behalf of complainant or respondent Sugar Ripe Banana Co. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Green Valley Farms, is the business appellation of 
Robert Berg, whose address is Rural Route 1, Box 30A, Barnesville, 
Minnesota. 


2. Respondent Larry Miskell Co. (hereinafter, “Miskell”), is the busi- 
ness appellation of Larry Miskell, whose address is 33 Produce Row, St. 
Louis, Missouri. At the time of the transaction involved herein, Miskell 
was licensed under the Act. 


3. Respondent, Sugar Ripe Banana Co. (hereinafter, “Sugar Ripe”), is 
a corporation whose address is 48-50-52 Produce Row, St. Louis, 
Missouri. At the time of the transaction involved herein, Sugar Ripe was 
licensed under the Act. 


4, From March 8, 1975, to April 12, 1975, complainant and Miskell 
agreed that Miskell was to act as a broker in a sale to Sugar Ripe of a 
quantity of Minnesota seed potatoes for a total price of $1,570.20. 


5. At approximately the same time as its agreement with complain- 
ant, Miskell contacted Sugar Ripe, to whom it apparently sold the po- 
tatoes. 


6. On March 8, 1975, March 21, 1975 and April 12, 1975, the 
potatoes were shipped from Barnesville, Minnesota to Sugar Ripe in St. 
Louis, Missouri, where they were accepted upon arrival. 


7. At no time did Sugar Ripe ever receive any memorandum of sale, 
invoice, or other indication that the potatoes it had received and 
accepted were sold to it by complainant. 


8. Sugar Ripe eventually paid Miskell the sum of $1,225.00. However, 
to date, complainant has not received any payment for the potatoes. 


9. A formal complaint was filed on October 30, 1975, which was with- 
in nine months from the time the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant claims that the potatoes at issue were sold to Sugar Ripe 
through Miskell acting as broker and that Sugar Ripe is, therefore, liable 
for the contract price. In addition, complainant claims that if Sugar Ripe 
is found to be without liability, Miskell should be found liable for violat- 
ing its broker’s duties. Sugar Ripe denies that it entered into a contract 
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with complainant, alleging that it purchased the subject potatoes from 
Miskell. 


Although an oral hearing took place on July 20, 1978, no testimony 
was offered at that time except for a deposition previously taken on be- 
half of complainant. As a result, the evidence in the record available for 
our consideration is very limited. 


Concerning the question of Sugar Ripe’s liability to complainant, an 
examination of the available evidence supports Sugar Ripe’s assertion 
that it was never notified that complainant was the actual seller and 
Miskell only the broker, as complainant claims, at the time Sugar Ripe 
agreed with Miskell to purchase the potatoes. The report of personal in- 
vestigation prepared by John M. Clark of the Department (report of in- 
vestigation, Exhibit No. 6) frequently makes reference to memoranda of 
sale and invoices issued by Miskell as the broker, and Sugar Ripe as the 
buyer with respect to the transaction at issue. However, there is no indi- 
cation in such report, nor anywhere else in the record, that these docu- 
ments were sent to Sugar Ripe. In fact, Mr. Berg, in his informal com- 
plaint (report of investigation, exhibit No. 1 p. 2), admits that Miskell 
sent no memoranda of sale pertaining to the shipments at issue. He 
states “[e]ven though the Miskell Co. sent me a number of brokers mem- 
orandums from time to time, he apparently did not send any on the loads 
in question ....” Therefore, it appears that, as far as Sugar Ripe was 
aware, it was purchasing a quantity of potatoes from Miskell. 


It is essential to complainant’s recovery on the contract that it prove, 
by a preponderance of the evidence, the contract terms. New York Pro- 
duce Trade Association, Inc. v. Sidney Sandler, Inc., 32 A.D. 702 (1973). 
The evidence indicates that complainant and Sugar Ripe never mutually 
assented to the terms of a contract between them. Since mutual assent 
to the material terms of a contract is essential to contract formation 
(Mendelson-Zeller Co., Inc. v. M. K. Hall Produce and/or Lou Loden Pro- 
duce Distributor, 28 A.D. 759 (1969) ), we must conclude that a contract 
never came into being between complainant and Sugar Ripe. Neither can 
complainant recover on the basis that Sugar Ripe, since it apparently re- 
mitted only $1,225.00 to Miskell, was unjustly enriched in the amount 
that sum differed from the invoice price of $1,570.20., since it is com- 
plainant’s burden to prove both that Sugar Ripe was unjustly enriched, 
and the amount of such unjust enrichment, which complainant has fail- 
ed to do. Williston on Contracts, Third Edition, Section 1482. The com- 
plaint against Sugar Ripe should, therefore, be dismissed. 


Turning to the question of Miskell’s liability to complainant, which 
complainant claims in the event that Sugar Ripe is found not to be liable 
in this proceeding, it is evident that Miskell violated section 2 of the Act 
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by failing to fulfill its duties as a broker. Miskell violated its duties as a 
broker by failing to send memoranda of sale to the parties and failing to 
remit to complainant the funds obtained from Sugar Ripe. See section 
46.28 (a) of the Department’s regulations (7 CFR 46.28 (a) ). Moreover, 
Miskell has written a letter to the Department (report of investigation, 
Exhibit No. 5) admitting his liability for the potatoes: “I do owe the 
amount of money stated and I have been in contact with Mr. Berg and 
have been trying to make arrangements to make payment to him for the 
merchandise that I secured from him.” Miskell is therefore, liable to 
complainant for the damages complainant has incurred. Florida Tomato 
Packers, Inc. v. New England Tomato Co., Inc. and/or Frank A. Morrello, 
32 A.D. 488 (1973). 


Miskell’s failure to pay to complainant the sum of $1,570.20 is a viola- 
tion of section 2 of the Act for which reparation should be awarded, with 
interest. 


As there have been no claims made for fees and expenses, none will be 
awarded. 


Within thirty days from the date of this order, respondent Larry 
Miskell Co. shall pay to complainant the sum of $1,570.20, with interest 
thereon at the rate of 8 percent per annum from May 1, 1975, until paid. 


The complaint against respondent Sugar Ripe Banana Co. is hereby 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,936) 
GREEN VALLEY FARMS v. LARRY MISKELL CO. and/or PUPILLO FRUIT 
COMPANY. PACA Docket. 2-4065. Decided January 11, 1979. 


Seller — actual — Funds collected — failure to remit — Reparation award- 
ed 
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In the absence of a contract between complainant and respondent Pupillo Fruit Company, 
the complaint against this respondent is dismissed. And, where respondent Larry 
Miskell Co. collected and failed to remit the funds from sale of the potatoes in issue, 
this respondent is liable to complainant for the amount of $4,491.45. Reparation in 
said amount is awarded complainant against respondent Miskell with interest. 


Andrew Y. Stanton, Presiding Officer. 
John K. Greider, Clayton, MO, for complainant. 
Richard Schwarts, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents, in the alternative, in the amount of $4,491.45, in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the Department’s report of investigation was served upon 
each respondent. Respondent Larry Miskell Co. failed to file an answer 
and was held in default. Respondent Pupillo Fruit Company filed an 
answer in which it denied liability to complainant. 


An oral hearing was held in St. Louis, Missouri, on July 20, 1978, at 
which both parties were represented by legal counsel. At the hearing, no 
witnesses testified on behalf of complainant or respondent Pupillo Fruit 
Company. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Green Valley Farms, is the business appellation of 
Robert Berg, whose address is Rural Route 1, Box 30A, Barnesville, Min- 
nesota. 


2. Respondent Larry Miskell Co. (hereinafter, “Miskell”), is the busi- 
ness appellation of Larry Miskell, whose address is 33 Produce Row, St. 
Louis, Missouri. At the time of the transaction involved herein, Miskell 
was licensed under the Act. 
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3. Respondent, Pupillo Fruit Company (hereinafter “Pupillo”), is a 
partnership composed of Salvatore Anthony Pupillo, Daniel Joseph 
Pupillo, Bartelos Joseph Pupillo, and Anthony Pupillo, whose address is 
31-33 Produce Row, St. Louis, Missouri. At the time of the transaction 
involved herein, Pupillo was licensed under the act. 


4. From February 18, 1975, to March 21, 1975, complainant and 
Miskell agreed that Miskell was to act as a broker in a sale to Pupillo of a 
quantity of Minnesota seed potatoes for a total price of $4,491.45. 


5. At approximately the same time as its agreement with com- 
plainant, Miskell contacted Pupillo, to whom it apparently sold the pota- 
toes. 


6. On February 18, 1975, March 1, 1975, March 4, 1975, March 8, 
1975, and March 21, 1975, the potatoes were shipped from Barnesville, 
Minnesota, to Pupillo in St. Louis, Missouri, where they were accepted 
upon arrival. 


7. At no time did Pupillo ever receive any memorandum of sale, in- 
voice, or other indication that the potatoes it had received and accepted 
were sold to it by complainant. 


8. Pupillo eventually paid Miskell the sum of $3,197.95. However, to 


date, complainant has not received any payment for the potatoes. 


9. A formal complainant was filed on October 30, 1975, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant claims that the potatoes at issue were sold to Pupillo 
through Miskell acting as broker and that Pupillo is, therefore, liable for 
the contract price. In addition, complainant claims that if Pupillo is 
found to be without liability, Miskell should be found liable for violating 
its broker’s duties. Pupillo denies that it entered into a contract with 
complainant, alleging that it purchased the subject potatoes from 
Miskell. 


Although an oral hearing took place on July 20, 1978, no testimony 
was offered at that time other than a deposition previously taken on be- 
half of complainant. As a result, the evidence in the record available for 
our consideration is very limited. 


Concerning the question of Pupillo’s liability to complainant, an exam- 
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ination of the available evidence supports Pupillo’s assertion that it was 
never notified that complainant was the actual seller and Miskell only 
the broker, as complainant claims, at the time Pupillo agreed with 
Miskell to purchase the potatoes. The report of personal investigation 
prepared by John M. Clark of the Department (report of investigation, 
Exhibit No. 5) frequently makes reference to memoranda of sale and in- 
voices issued by Miskell and found among his records, which show com- 
plainant as the seller, Miskell as the broker, and Pupillo as the buyer 
with respect to the transaction at issue. However, there is no indication 
in such report, nor anywhere else in the record, that these documents 
were sent to Pupillo. In fact. Mr. Berg, in his informal complaint (report 
of investigation, Exhibit No. 1 p. 2), admits that Miskell sent no memo- 
randa of sale pertaining to the shipments at issue. He states “[e]ven 
though the Miskell Co. sent me a number of brokers memorandums from 
time to time, he apparently did not send any on the loads in question 
.... Therefore, it appears that, as far as Pupillo was aware, it was pur- 
chasing a quantity of potatoes from Miskell. 


It is essential to complainant’s recovery on the contract that it prove, 
by a preponderance of the evidence, the contract terms. New York 
Produce Trade Association, Inc. v. Sidney Sandler, Inc., 32 A.D. 702 
(1973). The evidence indicates that complainant and Pupillo never mu- 
tually assented to the terms of the contract between them. Since mutual 
assent to the material terms of a contract is essential to contract forma- 
tion (Mendelson-Zeller Co., Inc. v. M.K. Hall Produce and/or Lou Loden 
Produce Distributor, 28 A.D. 759 (1969) ), we must conclude that a con- 
tract never came into being between complainant and Pupillo. Neither 
can complainant recover on the basis that Pupillo, since it apparently re- 
mitted only $3,197.95 to Miskell, was unjustly enriched in the amount 
that sum differed from the invoice price of $4,491.45, since it is com- 
plainant’s burden to prove both that Pupillo was unjustly enriched and 
the amount of such unjust enrichment, which complainant has failed to 
do. Williston on Contracts, Third Edition, Section 1482. The complaint 
against Pupillo should, therefore, be dismissed. 


Turning to the question of Miskell’s liability to complainant, which 
complainant claims in the event that Pupillo is found not to be liable in 
this proceeding, it is evident that Miskell violated section 2 of the Act by 
failing to fulfill its duties as a broker. Miskell violated its duties as a 
broker by failing to send memoranda of sale to the parties and failing to 
remit to complainant the funds obtained from Pupillo. See section 
46.28 (a) of the Department’s regulations (7 CFR 46.28 (a) ). Moreover, 
Miskell has admitted his liability for the potatoes to the Department’s 
investigator, John M. Clark (report of investigation, Exhibit No. 5, p. 3). 
Miskell is, therefore, liable to complainant for the damages complainant 
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has incurred. Florida Tomato Packers, Inc. v. New England Tomato Co., 
Inc. and/or Frank A. Morrello, 32 A.D. 488 (1973). 


Miskell’s failure to pay to complainant the sum of $4,491.45 is a viola- 
tion of section 2 of the Act for which reparation should be awarded, with 
interest. 


As there have been no claims made for fees and expenses, none will be 
awarded. 


Within thirty days from the date of this order, respndent Larry 
Miskell Co. shall pay to complainant the sum of $4,491.45, with interest 
thereon at the rate of 8 percent annum from May 1, 1975, until paid. 


The complaint against respondent Pupillo Fruit Company is hereby 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,937) 


OHIO POTATO GROWERS ASOCIATION v. LITTLE SANDY PACKING CO. 
PACA Docket No. 2-4873. Decided January 11, 1979. 


Untimely rejection — constituting acceptance — Contract — failure to 
prove breach of — Reparation awarded 


Where respondent accepted the potatoes in issue and failed to prove breach of contract by 
complainant with respect thereto, respondent is liable to complaint for the contract 
price of $1,620.00 for which reparation is awarded complainant against respondent 
with interest. 


The counterclaim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,620.00 in connection with a 
shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served each respondent, who filed an answer thereto, denying liability to 
complainant. Respondent also filed a counterclaim for $1,002,000.00 
The claim for $1,000,000.00 was dismissed, as the factors allegedly 
causing such losses did not come within the jurisdiction of the Act.Re- 
spondent also filed a “recuse”, requesting that the Department’s Fruit 
and Vegetable Division remove itself from participation in this proceed- 
ing. The rescue was denied. 


Since the amount claimed as damages, excluding the dismissed 
$1,000,000.00 claim, does not exceed $3,000.00, the shortened proce- 
dure provided in section 47.20 of the Rules and Practice (7 CCR 47.20) is 
applicable. Pursuant to such procedure, respondent filed an answering 
statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ohio Potato Growers Association, is a corporation 
whose address is 4680 Indianola Avenue, Columbus, Ohio. At the time of 


the transaction involved herein, complainant was licensed under the 
Act. 


2. Respondent, little Sandy Packing Co., is the business appellation of 
an individual, Walter Callihan, whose address is Argillite, Kentucky. At 
the time of the transaction involved herein, respondent was subject to li- 
cense under the Act. 


3. On approxiamtely February 22, 1977, complainant sold to respon- 
dent 2,160 twenty pound bags of potatoes at $.75 per bag, for a total 
price of $1,620.00. 
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4. On about the same date, the potatoes were shipped through inter- 
state commerce to respondent, who accepted them upon arrival. 


5. To date, respondent has failed to pay complainant for the potatoes 
at issue. 


6. A formal complaint was filed on October 25, 1977, which was 
within nine months from the time of cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that the parties entered into a contract for the sale of 
potatoes from complainant to respondent and, pursuant to such con- 
tract, complainant delivered a quantity of potatoes to respondent. Re- 
spondent admits receiving them but denies their acceptance, claiming 
that the potatoes were in such poor condition that they could not be sold. 
This circumstance, respondent contends, excused any obligation on its 
part to pay complainant. 


That respondent accepted the potatoes is clear. Respondent signed for 
them upon their receipt as indicated by Exhibit No. 2 attached to the 
complaint. Respondent does not deny complainant’s assertion that re- 
spondent first indicated that it was not going to pay on April 11, 1977, 
more than one and a half months after delivery. It is stated in the regula- 
tions that one way acceptance is held to occur is when the receiver fails 
to give notice of rejection to the shipper “within a reasonable time.” (7 
CFR 46.2 (dd) (3) ). A reasonable time in the case of truck shipments of 
this kind cannot exceed eight hours after notice of arrival is given and 
the produce made accessible for inspection. (7 CFR 46.2 (cc) (2) ). Thus, 
the potatoes were accepted by respondent. 


Having accepted the potatoes, respondent became liable for the con- 
tract price, less damages resulting from any breach of contract by com- 
plainant. Respondent bears the burden of proving both the breach and 
damages by a preponderance of the evidence. The Kunkel Co., Inc. v. 
Bearman Fruit Company, 34 A.D. 1902 (1975.) Respondent alleges that 
the potatoes were not saleable because of poor condition, yet the only 
evidence it offers in support of this allegation is an affidavit of one Ray 
Stephens, in which the affiant states that a quantity of potatoes, uniden- 
tified as to origin, were dumped. There is absolutely no basis for us to as- 
sume that these potatoes were the same ones which were obtained from 
complainant pursuant to the contract at issue. We conclude, therefore. 
that respondent has filed to meet its burden of proving a breach of con- 
tract by complainant. 
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Respondent’s failure to pay to complainant the contract price of 
$1,620.00 is a violation of section 2 of the Act, for which reparation 
should be awarded with interest. 


Respondent’s counterclaim for $2,000.00, alleging various expenses 
incurred in connection with complainant’s failure to ship potatoes in 
adequate condition, must be dismissed, as we have held herein that no 
breach of contract was committed by complainant. In addition, respon- 
dent has not submitted any evidence whatsoever to support its allega- 
tions of monetary loss. 


Within thirty days for the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $1,620.00, with interest thereon 
at the rate of 8 percent per annum from April 1, 1977, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,983) 


STAPLES & SON FRUIT Co., INC. v. MONARQUE BROKERAGE CO., 
GIUMARRA BROS. FRUIT Co., INC., and CHOUMAS PRODUCE CO., INC. 
PACA Docket No. 2-4865. Decided January 11, 1979. 


Broker — duties of — failure to fulfill — Seller — actual — Purchase price 
— failure to remit — Reparation awarded 


Where respondent Monarque failed to pay complainant the sum of $825.00 it collected 
from Giumarra and Choumas, respondent Monarque is liable to complainant there- 
for. Reparation in the amount of $825.00 is awarded complainant against respond- 
ent Monarque with interest. 


Contract — absence of — Dismissal 


Where no contract existed between complainant and respondents Giumarra and Choumas, 
the complaint against said respondents is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent Giumarra Bros. Fruit Co., Inc., or in the alternative, 
respondent Monarque Brokerage Co. for $275.00 in connection with the 
sale of a shipment of apples in interstate commerce and against 
Choumas Produce Co., Inc., or in the alternative, respondent Monarque 
Brokerage Co. for $550.00 in connection with the sale of a shipment of 
apples in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent. Respondent Monarque Brokerage Co. 


failed to file an answer and was held in default. The other two respond- 
ents filed answers to the complaint, in which they denied liability to 
complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in the form of veri- 
fied statements and to submit briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Staples & Son Fruit Co., Inc., is a corporation whose 
address is Big Pasco Industrial Park, Bay 4, Warehouse 6, Pasco, 
Washington. 


2. Respondent, Monarque Brokerage Co. (hereinafter, “Monarque’), is 
the business appellation of an individual, Gilles J. Monarque, whose ad- 
dress is 746 S. Central Avenue, No. 231, Los Angeles, California. At the 
time of the transaction involved herein, Monarque was licensed under 
the Act. 
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3. Respondent, Giumarra Bros. Fruit Co., Inc. (hereinafter, 
“Giumarra’”), is a corporation whose address is 734 Market Court, Los 
Angeles, California. At the time of the transaction involved herein, 
Giumarra was licensed under the Act. 


4. Respondent, Choumas Produce Co., Inc. (hereinafter, “Choumas”), 
is a corporation whose address is 1001 South San Pedro Street, Los 
Angeles, California. At the time of the transaction involved herein, 
Choumas was licensed under the Act. 


5. On or about May 7, 1976, pursuant to oral contracts, complainant 
sold to Giumarra and Choumas, through Monarque acting as broker, 50 
cartons of apples for $275.00 F.O.B. and 100 cartons of apples for 
$550.00 f.o0.b., respectively. 


6. On or about May 7, 1976, the apples were shipped from complain- 
ant, in interstate commerce to Giumarra and Choumas, who accepted 
them upon their arrival in Los Angeles. 


7. On approximately May 10, 1976, Giumarra and Choumas were sent 
invoices from complainant, but made their remittances to Monarque. To 
date, complainant has not received payment for the two quantities of ap- 
ples herein involved. 


8. An informal complaint was filed on October 12, 1976, which was 
within nine months from the times the causes of action herein accrued. 


CONCLUSIONS 


It is not disputed that a quantity of apples conforming to the contract 
terms was shipped to both Giumarra and Choumas, who accepted them. 
However, complainant’s claim that it was the seller in both apple con- 
tracts to whom payment should have been made is denied by Giumarra 
and Choumas, who assert that they bought their apples from Monarque, 
to whom they properly made payment. 


In support of their assertions that Monarque, not complainant, was 
the seller, Giumarra and Choumas allege that they never received any 
indication from complainant that it was the seller. Complainant contests 
these allegations. Complainant insists that it sent invoices (complain- 
ant’s Exhibit Nos. A and C) and confirmations of sale (complainant’s Ex- 
hibit Nos. B and D) to Giumarra and Choumas. However, examination of 
these invoices and confirmations of sale reveals that they were not is- 
sued by complainant but by Cascade Marketing International, who ap- 
parently acted as a broker in this transaction along with Monarque. In 
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the absence of any statement from Cascade Marketing International 
that the documents in question were indeed sent, we must accept the va- 
lidity of the claims made by the two buyers, especially in light of the cor- 
roborative effect that the assertions of each has on the other. This con- 
clusion is not inconsistent with the fact that Giumarra and Choumas 
were informed by the bills of lading pertaining to their shipments (com- 
plainant’s Exhibit Nos. E and F, respectively) that complainant was the 
shipper, as the shipper of a commodity is often not the seller. 


It is essential to complainant’s case that it prove, by a preponderance 
of the evidence, the contract terms. New York Produce Trade Associa- 
tion, Inc. v. Sidney Sandler, Inc., 32 A.D. 702 (1973). The evidence indi- 
cates that complainant never obtained mutual assent to the terms of a 
contract with Giumarra and Choumas. Since mutual assent to the ma- 
terial terms of a contract is essential to contract formation (Mendelson- 
Zeller Co., Inc. v. M. K. Hall Produce and/or Lou Loden Produce Dis- 
tributor, 28 A.D. 759 (1969)), we must conclude that a contract never 
came into being between complainant and the two buyers. The com- 
plaint against Giumarra and Choumas should, therefore, be dismissed. 


Turning to the question of Monarque’s liability to complainant, which 
complainant claims in the event the other respondents are found not to 
be liable, we must conclude from the available evidence that Monarque 
failed to fulfill its duties as a broker. Complainant claims that payment 
was never received for the produce at issue. Giumarra and Choumas con- 
tend that they made payment to Monarque. As Monarque has not sub- 
mitted any statement in this proceeding, it is our ineluctable conclusion 
that Monarque failed to pay to complainant the funds remitted from the 
other respondents, and is, therefore, liable to complainant for the 
amount claimed. Florida Tomato Packers, Inc. v. New England Tomato 
Co., Inc., and/or Frank A. Morrello, 32 A.D. 488 (1973). 


Monarque’s failure to pay to complainant the sum of $825.00 is a 
violation of section 2 of the Act, for which reparation should be award- 
ed, with interest. 


Within thirty days from the date of this order, respondent Monarque 
Brokerage Co. shall pay to complainant, as reparation, $825.00, with in- 
terest thereon at the rate of 8 percent per annum from June 1, 1976, un- 
til paid. 


The complaint against Giumarra Bros. Fruit Co., Inc., and Choumas 
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Produce Co., Inc., is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,939) 


BEAMON BROTHERS v. CALIFORNIA SWEET POTATO GROWERS. PACA 
Docket No. 2-5063. Decided January 12, 1979. 


Freight charges — not responsibility of purchaser — deducted from pur- 
chase price — Contract price — adjustment on — Counterclaim — satisfied 
in deduction from purchase price — Reparation awarded 


Where respondent accepted the two loads of produce and failed to prove breach of contract 
by complainant with respect thereto, respondent is liable to complainant for the con- 
tract price, less the freight charge of $2,200.00 which is not the responsibility of re- 
spondent. Reparation therefore in the amount of $7,160.00 is awarded complainant 
against respondent with interest. 


The claim for $2,200.00 having been satisfied, the counterclaim is dismissed. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Eugene Mash, Merced, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $9,360.00 in connection with two truck ship- 
ments of sweet potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
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served upon each of the parties. A copy of the formal complaint was also 
served upon respondent, who filed an answer thereto denying liability. 
Respondent’s answer contained a counterclaim in the amount of 
$2,200.00, for freight alleged to have been paid by respondent in connec- 
tion with the two shipments of sweet potatoes. 


Although the amount involved exceeds $3,000.00, the parties waived 
oral hearing and the issues were submitted in accordance with the 
shortened procedure provided in the Rules of Practice (7 CFR 47.20). In 
accordance with this procedure, the parties were afforded an opportun- 
ity to submit additional evidence in the form of opening and answering 
statements. Complainant did not submit an opening statement but re- 
spondent submitted an answering statement and complainant filed a 
statement in reply. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Edwin Beamon and 
S.C. H. Beamon, trading as Beamon Brothers, whose address is P.O. 
Box 101, Route 8, Goldsboro, North Carolina. At the time of the transac- 
tions involved herein complainant was not licensed under the Act. 


2. Respondent, California Sweet Potato Growers, is an incorporated 
association, whose address is P.O. Box 534, Livingston, California. At 
the time of the transactions involved herein, respondent was licensed 
under the Act. 


3. On or about February 1, 1977, complainant sold to respondent, two 
truckloads, each containing 800 cartons of certified Jewel seed sweet po- 
tatoes, at price of $6.50 per carton delivered, freight to be paid by re- 
spondent upon delivery, on behalf of complainant. 


4. On or about February 7, 1977, both truckloads of sweet potatoes 
were shipped from Wayne County, North Carolina, to respondent in Liv- 
ingston, California. On February 11, 1977, the first truckload of sweet 
potatoes arrived at respondent’s place of business and was accepted by 
respondent. Respondent notified complainant that there were problems 
with the condition of the sweet potatoes. On February 13, 1977, the sec- 
ond load of sweet potatoes arrived at respondent’s place of business and 
was accepted by respondent. 


5. An informal complaint was filed on November 9, 1977, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


There is no specific allegation by either party as to whether the subject 
potatoes were sold F.O.B. or delivered. Complainant’s invoice does not 
mention any terms of sale. Respondent in its answer alleges that the 
sweet potatoes were purchased on the condition that they be delivered in 
good condition. We find that the terms of sale were delivered respond- 
ent’s place of business. We also find, although there is very meager evi- 
dence in the record relative to the point, that it was contemplated that 
freight be the responsibility of the shipper. Freight was in fact paid by 
respondent, at the shipper’s request, on arrival of the sweet potatoes at 
destination. 


Complainant alleges that after arrival of the first load of sweet pota- 
toes at destination, it was called by respondent’s Mr. Dallas, with a com- 
plaint that the sweet potatoes contained some soft rot, but that the load 
was acceptable. Complainant states that after arrival of the second load 
on February 13, 1977, it was again called by Mr. Dallas who stated that 
there was no problem with the second load and that he would go ahead 
and pay for the sweet potatoes, less 10% to adjust for the soft rot found 
in the first load if necessary. 


Complainant in its formal complaint made claim for the purchase 
price of $10,400.00, less 10%, or $9,360.00. Respondent in its answer 
denied that it accepted the sweet potatoes or agreed to pay the sum of 
$10,400.00, or the sum of $9,360.00, or any other sum. In a narrative 
statement, which was made a part of the Department’s report of investi- 
gation, Mr. Dallas stated that upon arrival of the first truckload of sweet 
potatoes on February 11, 1977, he contacted Mr. Beamon by telephone 
and told him that the seed was not acceptable because it was not up to 
certified seed standards. Mr. Dallas further stated that after the second 
load arrived: 


... they were not quite as bad but were still not normal seed sweet potatoes 
and had many of the same conditions as the first load i.e. dark sunken leisons. 
Dallas immediately called Beamon again, by telephone, while the truck was be- 
ing unloaded and discussed the situation with Beamon. Beamon suggested that 
they follow the same procedure as the first truckload which was to unload the 
truck, store the potatoes in the hot room and also to wait and see what hap- 
pened to them. 


We have often held that notice of a rejection must be given in clear and 
unmistakeable terms. See Davison Grape Co. v. Mercurio, 18 A.D. 1434 
(1959), where the words in a telegram “RD 10461 arrived today afraid 
cannot use...” were held not to be adequate notice of rejection due to 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A. D. 71 


the fact they they might be viewed by the addressee as “merely a warn- 
ing that the sender of the wire was entertaining some doubts regarding 
the quality of the carload of grapes and might or might not accept the 
shipment.” The terminology “not acceptable,” which Mr. Dallas stated 
that he used relative to the sweet potatoes in the first shipment, is sub- 
ject to the same doubts. Such words could merely be an expression of dis- 
pleasure with the condition of the sweet potatoes. Mr. Dallas did not 
state what words he used relative to his discussion with complainant in 
regard to the second load, but only that he talked to complainant by tele- 
phone “while the truck was being unloaded and discussed the situation 
with Beamon”. Since unloading had already begun on the second load be- 
fore this conversation with Beamon, it is clear that this load was ac- 
cepted. We also find that the first load of sweet potatoes was accepted, 
due to respondent’s failure to reject in clear and unmistakeable terms. 
The need for a clear and unmistakeable rejection is doubly necessary 
where there is a subsequent unloading of the produce by the receiver, 
with a claim that the produce was to be handled for the shipper’s ac- 
count. In this case there is no clear allegation of an understanding that 
the potatoes were to be considered the shipper’s property after unload- 
ing, but such an allegation seems to be implied by the general tenor of re- 
spondent’s statement. 


Since respondent accepted the sweet potatoes in the two loads, it be- 
came liable for the purchase price thereof, less any damages resulting 
from any breach of contract on the part of complainant. While it is clear 
that respondent gave notice of a breach of contract as to the first load of 
sweet potatoes, respondent has failed to meet its burden of proving that 
there was in fact such a breach as to either load. Respondent did not 
have the sweet potatoes federally inspected on arrival or at any time sub- 
sequent to arrival, nor was there any inspection by a neutral private in- 
spection service. On March 3, 1977, well over two weeks after the sweet 
potatoes arrived, respondent called the Cooperative Extension Service 
farm adviser for Merced County to look at the sweet potatoes. At that 
time two potatoes were taken from the two loads and sent to a patholo- 
gist for examination. On April 1, 1977, the pathologist reported back 
that he had “isolated Fusarium solani from every lesion of the two roots 
you sent to me”. There is no record that any statistically valid sampling 
was done of the sweet potatoes and even if it had been done, March 3 
would have been entirely too long after arrival to accurately reflect the 
condition of the sweet potatoes on arrival. In addition, we note that 
since the record does not reflect how respondent disposed of the sweet 
potatoes, respondent would not have been able to prove any damages 
even if respondent had proven a breach. 


We find that since respondent accepted the two loads of sweet pota- 
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toes it became liable for the purchase price thereof, less the 10% set 
forth in the complaint, or $9,360.00. The freight in the amount of 
$2,200.00, which we have before found was the responsibility of com- 
plainant, should be deducted from this amount, leaving a balance due 
complainant of $7,160.00. Respondent’s counterclaim for freight is thus 
satisfied and should, therefore, be dismissed. Respondent’s failure to pay 
complainant $7,160.00 is a violation of section 2 of the Act for which re- 
paration should be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,160.00, with interest thereon at the rate 
of 8 percent per annum from March 1, 1977, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 18,940) 


CASTRO AND SON, INC. v. UNITED PRODUCE FARMS, INC. PACA Docket 
No. 2-4889. Decided January 12, 1979. 


Damages — failure to prove — Contract price — failure to pay in full — Re 
paration awarded 


Where respondent accepted the produce in issue and failed to prove damages as found here- 
in, respondent is liable to complainant for the invoice price, less the $350.00 author- 
ized allowance. The total amount now due and owing complainant is $1,981.50, for 
which reparation is awarded complainant against respondent with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 449a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $4,171.50 against respondent in connection with a trans- 
action in interstate commerce involving a truck shipment of mixed vege- 
tables from California to Florida. 


A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto admitting liability for $2,190, but deny- 
ing liability for the remainder of the amount sought by the complainant. 
An order requiring payment of this undisputed amount was issued on 
February 8, 1978. The amount of damages in the original complaint ex- 
ceeds $3,000. However the parties have waived an oral hearing, so the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit further evidence in the form of sworn statements 
and to file briefs, but neither party has done so. 


FINDINGS OF FACT 


1. Complainant, Castro and Son, Inc., is a corporation whose address 
is 510 East Olympic Boulevard, Room 2, Los Angeles, California. 


2. Respondent, United Produce Farms, Inc., is a corporation whose 
address is P. O. Box 7037, Daytona Beach, Florida. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. Pursuant to oral contract negotiated by a broker, Ledlow-Cole- 
Bernardi, Inc. of Merced, California, complainant loaded and shipped on 
or about July 29, 1977, a truckload of mixed vegetables. These were 
shipped from California points destined for the respondent in Daytona 
Beach, Florida, in Lee Bros. truck, license Ark. St 99670. 


4. On or about July 29, 1977, complainant invoiced the respondent 
for this shipment as follows: 
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LETTUCE 562.50 
POTATOS.- 80’s 1,200.00 
POTATOS- 90’s 8 1,162.50 
POTATOS- 100’s 362.50 
50# JBO. CARROTS 4.2! 212.50 
48/1 CARROTS 212.50 
PARSLEY 60.00 
PEARS 110.00 
ORANGES.- 88’s 125.00 
PLUMS- 4x4 60.00 
BELLPEPPERS 300.00 


COOLING -250- 125.00 
ICE 9.00 
RYAN #156-245 20.00 


4,521.50 


5. Some produce in truck trailer licensed as Louisiana 559-581 re- 
ceived federal inspection at respondent’s warehouse in Sanford, Florida, 
at 8:00 a.m. on August 3, 1977, with the following results: 


KIND Mech. Refrigerator 
WHERE INSPECTED Applicant’s Warehouse 
Condition of Equipment: Doors closed. Temperature control unit in operation. 


Products Inspected: Barlett PE A RS in unlidded wooden lugs label printed, 
“Life brand, Bartlett Pears, Dennis W. Leary, Walnut Grove, Calf., Blue 
Anchor Fruit Exchange”, or PL UMS in wooden lugs stamped, “Kaz 
Kunishize, Reedley, Ca., Improved Late Santa Rosa, Net Wt. 28 lbs. Plum size”, 
marked in crayon “4X4”, or Topped CA RROT'S in film type bags printed, 
“J. brand, 50 lbs. Net Wt.”, or printed. “Bugs Bunny brand, Fresh-Carrots, 
Three J’s Packing Co., Los Angeles, Calif., Net Wt. 1 lb.”, packed in master 
bags. 


Applicant states 25 lugs Pears, 10 lugs Plums, 50 bulk Carrots, 50 master con- 
tainer Carrots. TOTAL: 135 containers. 

LOAD: See certificate number D 178441. 

Condition of Pack: Pears and Plums lot: Fairly tight to tight. Pears individually 
wrapped. Plums: jumble pack. 

Temperature of Product: Pears: 50 to 51°F. Plums: 64 to 65°F., Carrots: 54 to 
61°F. 


CONDITION: Pears: Hard to firm. Ground color green to light green. From 6 to 
9% averages 7% damage by sunken discolored spots or areas of surface. No de- 
cay. 


Plums: Generally firm, with 50% to full surface with medium to dark red color. 
Averages 2% damage by bruised discolored areas. From 2 to 4% averages 3% 
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decay, being soft but not mushy, dark brown in color and leaking, with a strong 
fermented odor in advance stages. 


Topped Carrots: Both lots. Generally firm. Film bag lot averages 2% decay. 
Bulk bag lot ranged 2 to 4% averages 3% decay, early stages usually occurring 
around crown of roots. 


6. At the time of the timely filing of the complaint on December 2, 
1977, no part of the invoice amount had been paid. The filing of the com- 
plaint was within nine months after complainant’s alleged cause of ac- 
tion accrued. 


CONCLUSIONS 


Complainant maintains that this was an f.o.b. contract. But respond- 
ent’s answer states that the contract was for delivery to Sanford, 
Florida, with freight prepaid. There is some correspondence in the in- 
vestigation report indicating that the produce deteriorated because of a 
failure of the mechanical refrigeration during transit. It is well known 
that in an f.o.b. sale transit risks are on the buyer and, conversely, in a 
delivered sale that risk is on the shipper. See applicable PACA regula- 
tion, 7 CFR 46.43 paragraphs (i) and (p). The evidence presented by both 
parties is so scant that it is impossible to conclude with certainty what 
the terms of this oral contract actually were. We are inclined to agree 
with the respondent, however, because of correspondence in the file 
from the complainant to the local PACA office admitting that the re- 
spondent had been authorized to take deductions amounting to $2.00 
per 150 cartons of potatoes and $1.00 per 50 cartons of bell peppers. If 
transit risks were on the receiver then there would be no reasons for the 
shipper to authorize any deductions because of transit problems. 


Respondent alleges that the load was not accepted, but goes on to al- 
lege, inconsistently, that by telephone the complainant had agreed to de- 
ductions and a net payment as follows: 


250 ctn lettuce 50 at 3.50 $175.00 
200 at 2.25 450.00 


250 
150 ctn Potato 80’s 30 at 9.00 270.00 


25 at 8.00 200.00 
95 at 5.00 475.00 


150 
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150 ctn potato 90’s 15 at 8.50 127.50 
10 at 8.25 82.50 
15 at 8.00 120.00 
54 at 4.00 216.00 
56 dumped 


150 
50 cts potato 100’s 10 at 8/50 85.00 


19 at 4.00 76.00 
21 dumped 


50 


50 ctn carrots jumbo 35 at 6.00 210.00 
15 at 4.50 67.50 


50 


50 ctn carrots 20 at 6.00 120.00 
30 dumped 
50 
20 ctn parsley dumped 
20 ctn pears 20 at 3.75 75.00 
25 ctn oranges 25 at 8.50 212.50 
10 ctn plums 10 at 6.50 65.00 
50 ctn bell peppers 15 at 3.00 45.00 
35 dumped 
50 $3,072.00 
LESS 
INSPECTION 61.88 
FREIGHT 232.72 
HANDLING (825 Pkg) 218.75 
COMM. 368.65 


NET AMOUNT DUE $2,190.00 


We conclude that the load was accepted by respondent. If it had re- 
jected the shipment to the carrier there would have been no occasion for 
any discussions with the complainant about deductions. 


Respondent alleged in its answer that these were proper deductions 
and that the net due $2,190 is in accord with the telephone conversation. 
However that does not mean that the deductions can be recognized in 
this proceeding. This is because respondent has failed to prove any dam- 
ages. 


The official inspection certificate ' produced by the respondent deals 


' Some unofficial inspector’s notes were attached to the answer, but these are not self- 
proving, and also do not identify the source of the produce. 
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only with pears, plums and carrots all of which show some damage. But 
none of the markings on the produce bags and containers identified 
them as shipped by the complainant. The official certificate was for an 
inspection of produce in a trailer with a Louisiana license plate, but the 
bill of lading placed in evidence by complainant shows an Arkansas li- 
cense plate. Respondent did not challenge this exhibit. Respondent’s de- 
duction sheet shows some dumped produce, but respondent has pro- 
duced no dump certificates. We conclude that respondent, after accept- 
ance of the lot, failed entirely to prove damages, and is liable for the in- 
voice price less the $350 allowance on the potatoes and peppers which 
complainant does not dispute. See Rydell Calif. Potato Co. v. Kaufman- 
Brown, 16 A.D. 937 (1957) and West Indies Fruit Co. v. Banana Supply 
Co., 16 A.D. 1055 (1957). Respondent’s failure to make timely payment 
of that amount is a violation of section 2 of the Act for which reparation 
must be awarded, such award being supplemental and in addition to our 
award for the undisputed amount of $2,190.00 on February 8, 1978. 


ORDER 


Within ten days from the date of this order, respondent shall pay to 
the complainant as reparation the sum of $1,981.50 with interest there- 
on at the rate of 8 percent per annum from September 1, 1977, until 
paid. 


Copies of this order shall be served upon the parties. 





(No. 18,941) 


GARY D. HARNEY Co. v. MIKE PHILLIPS ENTERPRISES, INC. PACA Docket 
No. 2-5060. Decided January 12, 1979. 


Oran contract of sale — for 200 bags onions — established — Contract price 
— failure to pay in full — Reparation awarded 


Where complainant sustained its burden of proof that it sold 200 bags of onions for a total 
contract price of $2,100.00, of which respondent has paid only $1,342.07, 
respondent is liable to complainant for the balance due and owing of $757.93 for 
which reparation is awarded complainant against respondent with interest. 
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George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation in the 
amount of $757.93 from respondent in connection with a transaction in 
interstate commerce involving 200 bags of onions. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was also 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount of damages claimed in the complaint does not exceed 
$3,000.00, the shortened procedure provided in the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the pleadings filed by the 
parties, being verified, are considered as evidence in the case. In addi- 
tion, complainant and respondent; respectively, were given the oppor- 
tunity to submit further evidence by means of an opening and answering 
statement, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Gary D. Harney, doing business as 
Gary D. Harney Co., whose address is P.O. Box 15671, Phoenix, Arizona. 


2. Respondent, Mike Philips Enterprises, Inc., is a corporation whose 
address is 301 South Third Street, Phoenix, Arizona. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. On or about April 18, 1977, complainant sold and shipped to re- 
spondent a partial truckload of dry onions consisting of 200 50-pound 
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bags of large medium white onions at $10.50 per bag delivered, or a total 
price of $2,100. 


4. Respondent accepted the onions on arrival at destination and has 
paid complainant a total of $1,342.07, leaving a balance due of $757.93. 


5. An informal complaint was filed on January 23, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that its oral contract with complainant on the 18th 
of April, 1977, called for the sale of only 50 sacks of onions at the price 
of $10.50 delivered, and that when the truck arrived with 200 sacks of 
onions, its employee Mr. Gary Manguso called complainant and was au- 
thorized by complainant to handle the onions on consignment. Respond- 
ent did not submit a statement by Gary Manguso and the report of in- 
vestigation contains a statement by Gary D. Harney denying that any 
conversation was had by him with respondent in regard to the shipment 
of onions until he requested payment in late May. Mr. Harney also 


stated that he wished to confirm that “Philips did indeed purchase the 
200 bags for $10.50 deld., and that at no time did they protest my in- 
voice.” 


Respondent also maintained that it sent out “our brokers confirmation 
showing the product as A/S (Account of Sale)”. No such exhibit was at- 
tached to respondent’s answer. However, the report of investigation con- 
tained many “broker’s memorandum of sale” on respondent’s letterheads 
with apparently random portions of accountings attached. Most of these 
appear to be irrelevant to the issues in this proceeding. However, one has 
written in ink across the bottom “200 sk 50 #Lrg Med white onions A/S.” 
In the space printed “due to arrive” is a date “4/20”. There is no indica- 
tion when this “broker’s memorandum of sale” was sent, if it was sent. 
We find that complainant has sustained its burden of proving by a pre- 
ponderance of the evidence that the 200 bags of onions were sold to re- 
spondent at a price of $10.50 per bag delivered, or a total of $2,100.00. 
Respondent has paid complainant $1,342.07 toward the purchase price 
of these onions leaving a balance due of $757.93. Respondent’s failure to 
pay complainant this amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $757.93, with interest thereon at the rate of 
8 percent per annum from May 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,942) 


GENBROKER CORP., d/b/a GENERAL BROKERAGE CO. v. SUPER FOOD 
SERVICES, INC. PACA Docket No. 2-5052. Decided January 12, 
1979. 


Full protection agreement — established — Disposition — failure to ac- 
count for — Loss — failure to substantiate — Contract — breach of — 
Damages — failure to show — Reparation awarded 


Where respondent failed to substantiate its loss under the protection agreement, and fur- 
ther failed to show damages resulting from complainant’s breach of contract, re- 
spondent, having accepted the cucumbers in issue, is liable to complainant for the 
contract price thereof. From the contract price of $765.00, however, the amount of 
$196.50 already paid complainant by respondent should be deducted. Reparation 
therefore in the amount of $568.50 is awarded complainant against respondent 
with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
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spondent in the amount of $568.50 in connection with the sale of a lot of 
cucumbers in interstate commerce. 


Respondent filed an answer to the complaint denying liability to com- 
plainant for the amount claimed. A copy of the answer was served upon 
complainant, and a copy of the Department’s report of investigation was 
served upon both parties. 


Since the amount involved herein is less than $3,000, the shortened 
procedure provided in the Rules of Practice is applicable. Pursuant to 
such procedure the parties were given the opportunity to file further evi- 
dence in the proceeding by means of verified statements, however 
neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Genbroker Corp., d/b/a General Brokerage Co., is a 
corporation whose address is 608 E. Ninth Street, Los Angeles, Cali- 
fornia. 


2. Respondent, Super Food Services, Inc., is a corporation whose ad- 
dress is P.O. Box 5248, Orlando, Florida. At the time of the transaction 
involved herein respondent was licensed under the Act. 


3. On or about September 9, 1977, complainant sold to respondent 
through North American Produce Distributors, Inc., Salinas, California, 
acting as broker, a quantity of mixed perishable produce, to contain, 
among other items, 150 cartons of U.S. No. 1 cucumbers at $5.10 per 
carton or a total of $765.00. The total invoice cost of all of the produce 
was $1,126.00. 


4. On or about September 9, 1977, complainant shipped from Calli- 
fornia, to respondent in Orlanda, Florida, by truck, a quantity of mixed 
produce containing 150 cartons of cucumbers. On or about September 
13, 1977, the produce arrived at respondent’s place of business and was 
unloaded by respondent. A federal inspection was made of the cucum- 
bers, which were partially on the trailer and partially in respondent’s 
cold room, at 3:30 p.m. Such inspection showed in relevant part as 
follows: 


TEMPERATURE: 1/2 way of trailer: top, 40; bottom, 43°F. Various other 
parts of load: 40 to 44°. 


QUALITY: Cucumbers: Clean, generally fairly well to well shaped, fairly well 
to well colored. Grade defects range 12 to 21% averages 17% consisting mostly 
of scars and misshapened. 
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CONDITION: Cucumbers: Generally firm. From 3 to 6% averages 4% damage 
by sunburn. In approximately 1/2 of samples 3 to 6% decay, remainder of sam- 
ples none averages 2%, Cottony Leak in early stages. 


Grade: Cucumbers: Fails to grade U.S. No. 1 account of grade defects. 


5. Complainant, through the broker, North American Produce Dis- 
tributors, Inc., granted respondent full protection against any loss on 
the cucumbers after receiving notice through the broker of the quality 
and condition of the cucumbers on arrival. Such notice and the granting 
of full protection was made on September 13, 1977. 


6. Respondent made a partial payment to complainant in the amount 
of $196.50 on the cucumbers, leaving a balance due on the invoice price 
of $568.50. 


7. The formal complaint was filed on April 20, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits receipt and acceptance of the cucumbers involved 
herein and its failure to pay the balance of their purchase price amount- 
ing to $568.50, but alleges that there was a protection agreement be- 
tween the parties whereby it was granted full protection against any 
loss. A complaint report made out by the broker, North American Pro- 
duce Distributors, Inc., was attached as an exhibit to the complaint and 
to the report of investigation. Such complaint report referred to the re- 
sults of the federal inspection of the cucumbers as set forth in Finding of 
Fact 5 and stated in addition in relevant part as follows: 


Date Arrived 9-13-77 
Whom Talk To Paul 


Allowance Received W/Full Protection Against Any Loss. 


Complainant denies that it granted respondent full protection on the 
cucumbers and alleges rather that it offered respondent an allowance of 
60¢ per carton which was rejected. Complainant states that it consulted 
a “Paul” employed by complainant and that such person stated that he 
had no knowledge of the matter. However complainant submitted no 
affidavit from “Paul” and we conclude that respondent has carried its 
burden proving that there was a grant of full protection on the cu- 
cumbers. 
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Complainant has alleged that the amount deducted by respondent is 
excessive. While, as we have held, respondent is entitled to full protec- 
tion, it is incumbent upon respondent to prove its loss by credible evi- 
dence. The only indication in the record as to the nature of the loss is a 
form issued by respondent’s accounts payable department which states 
“to deduct for retail credits issued $568.50”. At another point in the 
record respondent indicates that the cucumbers were given to A&P for 
disposition, but there is nothing in the record from A&P supporting the 
loss. Complainant is entitled to at least an accounting by the party re- 
sponsible for the disposition of the cucumbers. We find therefore that re- 
spondent has failed to substantiate its loss under the protection agree- 
ment. 


While respondent would ordinarily be entitled to damages for breach 
of contract due to the excessive permanent quality defects as shown by 
the federal inspection on arrival, respondent has failed to show damages 
resulting from the breach for the same reason that it failed to prove its 
loss under the protection agreement. We find therefore that respondent, 
having accepted the cucumbers involved herein, is liable for the full pur- 
chase price thereof. Respondent has made a partial payment to com- 
plainant, leaving a balance due of $568.50. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $568.50, with interest thereon at the rate of 
8 percent per annum from October 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,943) 


SUNNY FARMS, INC. v. SCOTT FINKS Co., INC. PACA Docket No. 2-5040. 
Decided January 12, 1979. 


Contract terms — agreement as to bearing of freight charges — Contract — 
modification of not changing contract terms — Freight charges — obliga- 
tion to bear — deduction for in violation of the Act — Reparation awarded 


Where modification of the original contract did not change the agreement between the par- 
ties that respondent would bear the costs of freight, respondent’s deduction of 
$440.00 for freight charges is in violation of the Act. Reparation therefore in the 
amount of $440.00 is awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A, Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation of $440.00 
from respondent in connection with a transaction in interstate com- 
merce involving a truckload of potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount of damages claimed in the complaint does not exceed 
$3,000.00, the shortened procedure provided in the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the pleadings filed by the 
parties, being verified, are considered as evidence in the case. In addi- 
tion, the parties were given the opportunity to submit further evidence 
by means of verified statements, but neither did so. Complainant filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Sunny Farms, Inc., is a corporation whose address is 
P.O. Box 1, Edison, California. 


2. Respondent, Scott Finks Co., Inc., is a corporation whose address is 
Congress Building, 3527 Broadway, Suite 306, Kansas City, Missouri. 
At the time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about July 6, 1977, complainant and respondent entered into 
a contract for the sale by complainant to respondent of 85,000 pounds of 
potatoes at various specific prices according to size and grade. The pota- 
toes were to be shipped F.O.B. by rail with respondent paying the 
freight. 


4. On or about July 8, 1977, complainant and respondent entered into 
a modification of the original contract calling for the shipment of a por- 
tion of the same potatoes sold on July 6, 1977, to be made by truck in- 
stead of by rail, at the same prices as called for in the July 6, 1977, con- 
tract, F.O.B. 


5. On July 12, 1977, complainant shipped by truck to respondent, 300 
50-pound cartons of U.S. No. 1 5/10#, Mesh Centennial Russet potatoes 
at $6.60 cwt., and 500 50-pound cartons of U.S. No. 1 Centennial Russet 
potatoes at $8.35 cwt., or a total price for the truckload of $3,077.50, 
plus $20.00 for a Ryan recorder. 


6. Respondent accepted the potatoes upon their arrival at destination 
and has since paid complainant $2,657.50 for such potatoes, after de- 
ducting $440.00 because of the difference in freight charges between 
rail and truck shipments. 


7. The formal complaint was filed on February 27, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant and respondent agree that the contract was modified but 
respondent maintains that there was a stipulation that additional 
freight charges would be borne by the complainant. As the party al- 
leging that there was a stipulation respondent has the burden of proving 
such stipulation by a preponderance of the evidence. Complainant al- 
leges that at the time of the modification, nothing was mentioned of any 
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differential in freight rates between a railcar and a truckload. This con- 
tention of complainant’s appears to be confirmed in a letter by respond- 
ent to the Department dated October 18, 1977, and included as a part of 


the Department’s report of investigation. This letter states, in relevant 
part, as follows: 


There was not a “new contract” negotiated just a modification of the original 
contract. This was done to allow Sunny Farms to live up to their obligation to 
fill order as confirmed. They were surely aware at the time of shipment the dif- 
ference in freight costs. We feel that under the circumstances they should 
recognize and accept the difference in charges. 


We find that there was no agreement at the time of the modification 
that complainant would bear the additional cost of shipment by freight. 
Under the F.O.B. terms of the original contract it was agreed and con- 
templated by the parties that freight costs would be borne by respond- 
ent. In the absence of a specific agreement to the contrary at the time 
the contract was modified, the obligation to bear the cost of freight re- 
mained upon respondent. Respondent’s deduction of the $440.00 from 
its payment to complainant was a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $440.00, with interest thereon at the rate of 
8 percent per annum from August 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 





HENRY J. BERRY v. KATHLEEN J. THREATT, d/b/a TIMELY DISTRIBUTING. 
PACA Docket No. 2-4996. Decided January 15, 1979. 


Purchase and receipt — failure to prove — Dismissal 


Where complainant failed to sustain its burden of proof that the respondent is a proper 


party to this proceeding, or that respondent received the produce in issue, the com- 
plaint is dismissed. 
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George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $4,256.53, in connection with transactions 
involving the sale of watermelons in interstate commerce. 


A copy of the formal complaint and a copy of the report of investiga- 
tion prepared by the Department was served upon respondent. A copy of 
the report of investigation was also served upon complainant. Respond- 
ent filed an answer to the complaint denying any liability to complain- 
ant. Although the amount involved in the complaint exceeds $3,000.00, 
both parties waived oral hearing. Accordingly the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to such procedure the parties were given an opportunity 
to file further evidence in the form of sworn statements, however 
neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Henry J. Berry, is an individual whose address is 
P.O. Box 1687, Uvalde, Texas. 


2. Respondent, Kathleen J. Threatt, is an individual doing business as 
Timely Distributing, whose address is 1715 “E” Street, Fresno, Califor- 
nia. At the time of the transactions alleged herein respondent was li- 
censed under the Act. 


3. The formal complaint, involving the shipment of three truckloads 
of watermelons in interstate commerce during the month of July, 1977, 
was filed on January 18, 1978, which was within 9 months after the al- 
leged causes of action accrued. 





BERRY v. THREATT 
Cite as 38 A. D. 89 


CONCLUSIONS 


Complainant alleges that during the month of July, 1977, in the 
course of interstate commerce, three truckloads of watermelons were 
sold by complainant to respondent, Kathleen J. Threatt, an individual 
doing business as Timely Distributing, for which no payment has been 
received. Complainant has the burden of proving by a preponderence of 
the evidence that the watermelons were in fact sold to respondent. See 
Renfro v. Toplitzky, 18 A.D. 67 (1959). 


Respondent filed an answer, generally denying the allegations con- 
tained in the complaint and alleging that she is not a proper party to this 
action. The answer had attached as an exhibit a copy of a license issued 
to respondent by the State of California, Department of Food and Agri- 
culture, under the Produce Dealers Act, and issued to Timely Distrib- 
uting, 8555 E. McKenzie, Fresno, CA, 93727, with an additional busi- 
ness address of 1715 “E” Street, Fresno, 93706. This license was issued 
on June 24, 1977, to cover the period from June 8, 1977, to June 7, 
1978. In addition a copy of respondent’s PACA License which is issued 
to respondent in the name of “Timely Distributing, 1715 “E” Street, 
Suite 106, Mail: 8555 E. McKenzie, Fresno, CA, 93727” was attached to 
the answer as an exhibit. This license was issued to cover the one year 
period ending on June 9, 1978. In addition the answer had attached as 
an exhibit a copy of a proof of publication under the California fictitious 
business name statute showing that respondent made final publication 
on July 1, 1977, showing that she was doing business as “Timely Distrib- 
uting, 1715 “E” Street, Fresno, CA 93706, and Kathleen J. Threatt, 
8555 E. McKenzie, Fresno, CA. The answer also has attached as an ex- 
hibit a copy of a letter written by the Acting Regional Director of the 
Western Region, Regulatory Branch, Fruit and Vegetable Division, ad- 
dressed to “Timely Distributing, P.O. Box 11579, Fresno, California 
93774”. This letter was written on July 7, 1977, and states in relevant 
part as follows: 


Gentlemen: 


As requested we are forwarding an application for license under the Perishable 
Agricultural Commodities Act. 


You informed this office you have recently incorporated. As discussed, this re- 
quires a new license. 


Please complete the enclosed application form and, together with applicable 
fees, forward to this office before July 18, 1977. 


Please be advised that a PACA license has beén issued to the individual proprie- 
torship of Kathleen Threatt, doing business as Timely Distributing, Co. It is 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A. D. 89 


possible that a license will be denied you under that name because of confusion 
to the trade in violation of section 3(c) of the Act, unless Mrs. Threatt agrees in 
writing to relinquish her use of the name. 


Respondent in its answer states that it has never done business at P.O. 
Box 11579, Fresno, California 93774, and that such address is the ad- 
dress used by a Mr. Chester Allen for a corporation called Golden 
Veg./U.S. Truckers Inc. Respondent states that Mr. Allen subsequently 
used the same address for a corporation, “Timely Distributing Inc.,” 
whose principal officers are Ruth Allen, his wife, Linda Allen, his daugh- 
ter-in-law, and his daughter. Respondent denies ever having anything to 
do with Timely Distributing Inc. The answer states in addition that in 
June of 1977, when respondent and her husband learned that Mr. Allen 
planned to incorporate as Timely Distributing Inc., they informed the 
State of California, Bureau of Market Enforcement, and the Regional 
Office of the Regulatory Branch of the Fruit and Vegetable Division that 
such was contemplated by Mr. Allen and that the name was too closely 
similar to the name under which Timely Distributing was doing busi- 
ness. 


We note that in the formal complaint the name under which respond- 
ent is alleged to have done business was originally typed as “Timely Dis- 


tributing Inc.” and that subsequently the word “Inc.” was marked 
through. Also the address of respondent is alleged in the complaint to be 
P.O. Box 11579. It is obvious, however, that respondent was licensed 
both with the State of California and the U.S. Department of Agricul- 
ture at a different address and that the P.O. Box 11579 address is the 
address of the corporation with the similar name. We find that com- 
plainant has failed to prove that its sale of the watermelons was to re- 
spondent. In addition there is no indication in the record that respond- 
ent actually received the watermelons in question. Accordingly the com- 
plaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,945) 


DNE SALES, INC. v. FRUITEX CORPORATION. PACA Docket No. 2-4969. 
Decided January 15, 1979. 


Damages — failure to offer proof of — Deductions or allowances — agree- 
ment on — Further allowances — failure to prove — Reparation awarded 


Where respondent accepted the produce in issue, respondent is liable to complainant for 
the purchase price thereof, $64,576.50, less the agreed upon allowance of 
$26,682.70, for a total of $37,893.80 due thereon. From this amount the 
$26,729.38 already paid to complainant by respondent is deducted, leaving an 
amount now due and owing complainant of $11,164.42. Reparation therefore in the 
amount of $11,164.42 is awarded complainant against respondent with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Ina 
formal complaint filed with the Department of Agriculture on December 
27, 1977, complainant seeks reparation from respondent in the amount 
of $11,164.42 in connection with a transaction involving 15,000 cartons 
of Ruby Red grapefruit sold in contemplation of foreign commerce to re- 
spondent. Respondent was served with copies of the formal complaint 
and report of investigation and, on May 12, 1978, filed an answer to the 
complaint generally denying any liability as claimed by complainant. 


Although the amount claimed as damages in the complaint exceeds 
$3,000.00, the parties waived oral hearing. Therefore, the shortened 
procedure set forth in the Rules of Practices (7 CFR 47.20) is applicable. 
Neither party filed additional evidence nor did either party file a brief. 


FINDINGS OF FACT 
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1. Complainant, DNE Sales, Inc., is a corporation whose post office 
address is 1900 Old Dixie Highway, Fort Pierce, Florida. 


2. Respondent, Fruitex Corporation, is a corporation whose post of- 
fice address is 5628 West Century Boulevard, Cargo Building 3, Los An- 
geles, California. At all times pertinent, respondent was licensed under 


the Act. 


3. By oral contract, on March 15, 1977, respondent purchased from 
complainant 15,000 cartons of Ruby Red grapefruit, sizes 36, 40 and 48, 
at an agreed purchase price of $64,576.50 to be delivered to respondent 
at Jacksonville, Florida, for loading aboard the M/V Zamosc for ship- 
ment to Brest, France. Respondent accepted the 15,000 cartons of 
. grapefruit at the dock in Jacksonville, Florida. Upon arrival in France, it 
was determined that the majority of the shipment was pink grapefruit 
| instead of Ruby Red grapefruit and that 3,600 of the cartons had exces- 
sive freeze damage. The parties negotiated an agreement whereby com- 
plainant gave respondent a $26,682.70 allowance on the purchase price 
| of the grapefruit. 


4. Respondent has paid complainant $26,729.38. 


5. A formal complaint was filed on December 27, 1977 which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Up to a point, complainant and respondent agree to all the material 
facts at issue here. The parties agree that 15,000 cartons of Ruby Red 
grapefruit were purchased by respondent from complainant, delivered 
to the dock at Jacksonville, Florida by complainant, and shipped by re- 
spondent aboard the M/V Zamosc to France. They also agree that there 
were some deficiencies in the 15,000 cartons and that the parties nego- 
tiated a settlement agreeing that complainant would give respondent an 
allowance of $26,682.70. At this point, the record becomes murky; re- 
spondent claims that an agent for complainant negotiated a further 
settlement with respondent’s French customer while complainant denies 
this allegation. The only evidence submitted by respondent in support of 
its allegation is an unverified letter dated almost two months after the 
informal complaint had been filed in this proceeding. We cannot con- 
clude, therefore, that this singular piece of evidence should be accepted, 
in view of complainant’s strenuous denial, as evidencing any further 
agreement between the parties. 
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Having accepted the grapefruit, respondent is liable for the full pur- 
chase price less provable damages resulting from any breach of contract 
by complainant. Respondent has not offered any proof of damage. We, 
therefore, conclude that respondent is liable to complainant for the full 
contract price ($64,576.50) less the agreed upon allowance ($26,682.70) 
or $37,893.80. Having already paid complainant $26,729.38, respond- 
ent is indebted to complainant in the amount of $11,164.42. Respond- 
ent’s failure to pay this amount is a violation of section 2 of the Act for 
which reparation shall be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay the 
complainant, as reparation, $11,164.42 with interest thereon at the rate 
of 8 percent per annum from April 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,946) 


E.J. HAYES, INC. v. K. & K. PRODUCE, INC. PACA Docket No. 2-5104. 
Decided January 15, 1979. 


Contract price — failure to pay — Denial of liability — based upon prior 
transaction — Prior transaction — absence of jurisdiction over — Repara- 
tion awarded. 


Where respondent accepted the produce in issue and failed to pay the contract price there- 
of, respondent is in violation of the Act. Reparation, therefore, in the amount of 
$505.50 is awarded complainant against respondent with interest. 


Edward Silverstein, Presiding Officer. 
Complainant pro se. 
June Crockett, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $505.50 in connection with a trans- 
action, in interstate commerce, involving 25 cases of frozen straw- 
berries. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 


served upon respondent which filed an answer thereto denying the debt 
alleged owed to complainant. 


Since the amount of damage claimed does not exceed $3,000.00 the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 


as is the Department’s report of investigation. Subsequent to the filing 
of the answer, neither party filed any further documentation. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 3601 
West Devon Avenue, Chicago, Illinois. 


2. Respondent, K & K Produce, Inc., is a corporation whose post office 
address is 948 West Randolf Street, Chicago, Illinois. At all times perti- 
nent, respondent was operating subject to license under the Act. 


3. On or about May 13, 1977, in the course of interstate commerce, 
complainant agreed to sell, and respondent agreed to purchase, 25 cases 
of frozen Polish sliced strawberries at an agreed price of .56 per pound 
F.O.B. Booth Cold Storage, Chicago, Illinois. Respondent accepted the 
25 cases of frozen strawberries but has made no payment to complain- 
ant. 


4. Complainant filed an informal complaint on September 13, 1977, 
which was within 9 months of the accrual of this cause of action. 
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CONCLUSIONS 


Respondent admits receiving the 25 cases of frozen strawberries but 
denies any liability to the complainant with regard to the $505.50 con- 
tract price for those cases. Its denial of liability is based on respondent’s 
claim that, in September 1976, it had purchased 25 cases of frozen 
strawberries from complainant which strawberries were sour. Not only 
is there insufficient proof to enable us to rule on the merits of this claim 
but we have no jurisdiction over the 1976 transaction because no com- 
plaint was filed within nine months after the cause of action accrued. (7 
U.S.C. 499f). Having accepted the 25 cases of strawberries in 1977, re- 
spondent is liable to complainant for the agreed purchase price less any 
proven damages sustained by it as a result of a breach of contract by 
complainant. Inasmuch as respondent claims no damages, and has 
proven none, as a result of the 1977 transaction, we conclude that re- 
spondent’s failure to pay complainant $505.50 for the 1977 transaction 
is in violation of section 2 of the Act. Reparation in that amount, with 
interest, should be awarded to complainant against respondent. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $505.50, with interest thereon at the rate of 
8 percent per annum from April 1, 1977, until paid. 


Copies of this Order shall be served upon the parties. 


(No. 18,947) 


KAPLAN’S FRUIT & PRODUCE COMPANY, INC. v. TOOLEY & SONS, INC. 
PACA Docket No. 2-4948. Decided January 15, 1979. 


Contract — failure to prove breach of — Damages — failure to prove — 
Contract price — failure to pay — Reparation awarded 


Where respondent failed to sustain its burden of proof that complainant breached the con- 
tract and submitted no evidence as to damages, respondent is liable to complainant 
for the amount of $769.00 for which reparation is awarded complainant against re- 
spondent with interest. 
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Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Bertram H. Ross, Los Angeles, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $769.00 
against respondent in connection with a transaction in interstate com- 
merce involving a lot of tomatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto generally denying 
any further liability to complainant in connection with this transaction. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000.00, the shortened procedure provided in section 47.20 
of the Rules of Practice, 7 CFR 47.20, is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. 
Neither party filed a statement; however, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 762 
Market Court, Los Angeles, California. 


2. Respondent is a corporation whose post office address is P.O. Box 
2363, Tucson, Arizona. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On August 18, 1977, in the course of interstate commerce, com- 
plainant sold to respondent 30 lugs of tomatoes at a price of $5.00 per 
lug, 84 lugs of tomatoes at a price of $6.00 per lug, 12 lugs of cherry 
tomatoes at a price of $9.00 per lug, and 50 flats of tomatoes at a price of 
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$4.50 per flat for a total contract price of $987.00. The tomatoes were 
shipped to respondent in a truck arranged for by it. Upon arrival of the 
tomatoes at respondent’s place of business, respondent accepted the 
tomatoes. 


4. Respondent remitted the sum of $218.00 to complainant. 


5. The formal complaint was filed on December 27, 1977 which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence adduced in this proceeding clearly indicates that re- 
spondent accepted the tomatoes upon arrival in Tucson, Arizona. The 
principal question for decision here is whether that acceptance was pur- 
suant to a contract of sale or whether the parties had agreed that the 
tomatoes might be handled on consignment. Complainant contends that 
there was a contract; the essence of respondent’s response to complain- 
ant’s contention is that it had only agreed to handle the tomatoes on con- 
signment. An affidavit submitted by respondent, in sole support of its 
position, states that the affiant, respondent’s agent, was told by com- 
plainant that “he would very much appreciate it if affiant would arrange 
to ship the tomatoes in question to Tooley & Sons, Inc. in Arizona and 
ask them to sell and process the same as best they could and remit what- 
ever amount could be salvaged from the same.” In that same affidavit, 
the affiant claimed to have inspected the tomatoes prior to shipment 
and to have arranged the sale on “consignment” prior to the tomatoes 
being shipped from complainant’s place of business. These statements 
are in direct conflict with statements made by the affiant to the Depart- 
ment’s investigator. In the investigation report, the affiant is reported 
to have claimed to have “purchased” the tomatoes “without [their] being 
seen” by him and not to have negotiated the alleged “consignment” 
transaction until the tomatoes arrived in Tucson. In view of the position 
of complainant that a sale had taken place and the admission of that fact 
by respondent’s buying broker (the aforementioned affiant) to the 
Department’s investigator, we conclude that compiainant and respond- 
ent did agree to enter into a contract of sale. 


The next question for decision is whether the sale contract had been 
superseded and replaced by a sale on consignment subsequent to the 
arrival of the tomatoes in Tucson. By bringing this action based on the 
contract of sale, complainant, at least inferentially, is affirmatively 
denying that any superseding transaction took place. The burden of 
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proving the consignment and of showing, by a preponderance of the evi- 
dence, that it superseded the sales contract is on respondent. The sole 
evidence offered by respondent is the affidavit, discussed above, which 
at best, when compared with the affiant’s statements as reported in the 
investigation report, is confused and proves nothing in the face of com- 
plainant’s strenuous denial. We conclude, therefore, that respondent has 
failed to sustain its burden of proving that a consignment superseded 
the sales contract. R.D. McGinnis Produce v. Pinder’s Prod. Co., 28 A.D. 
249 (1969). Since complainant and respondent did agree to enter into a 
contract of sale, respondent, which accepted the tomatoes upon arrival, 
is liable for the full purchase price less any damages shown to have been 
caused by any breach of contract by complainant. The burden of proof is 
upon respondent to show by a preponderance of the evidence that re- 
spondent breached the contract and the damages resulting therefrom. 


With regard to disposition of the tomatoes, respondent has submitted 
no evidence. The investigation report does contain two “dump certifi- 
cates” signed by a Mike Coronado of Coronado Farms indicating that 50 
cartons of “5x6 tomatoes” and 54 cartons of “6x7 tomatoes” were 
dumped on August 24, 1977. The report of investigation also contains a 
statement from a Frank Y. Moreno, Cox Produce Company, stating that 
20 lugs “7x7 tomatoes”, 20 lugs “6x6 tomatoes”, 54 lugs “6x7 tomatoes” 
and 50 lugs “5x6 tomatoes” were dumped because they were “overripe, 
decaying throughout” and were “unsuitable for sale”. However, neither 
the Coronado nor the Moreno statement sufficiently identifies the 
“dumped” tomatoes as the tomatoes received by respondent from com- 
plainant. The only evidence of disposition is, therefore, of little or no 
probative value and we must conclude that no meaningful evidence of 
disposition has been submitted by respondent. Parenthetically, it should 
be noted that the regulations (7 CFR 46.22 and 46.23) also provide spe- 
cific standards for evidence of dumping when produce is being handled 
for another person; therefore, even were we to accept respondent’s posi- 
tion that it was handling the tomatoes on consignment, the evidence ad- 
duced, which does not fully comply with these requirements, would not 
be acceptable evidence of dumping. 


Although respondent claims that the tomatoes received were not of 
any commercial value, it has submitted no evidence on this point. Impor- 
tant evidence in this regard would have been an inspection certificate 
which it could have obtained from the Department’s inspection service 
by following the regulations set out in 7 CFR Part 51. However, even 
assuming that respondent correctly states that the tomatoes were not of 
the kind and quality which were of commercial value, it has failed to 
establish any damages resulting from the nonconformance. To be 
entitled to damages, respondent must prove (a) that complainant 
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breached the contract and (b) the extent of damage resulting from such 
breach. Inasmuch as no evidence on the issue of damages was submitted, 
it must be concluded that respondent has not met its burden of proof. 
Respondent, therefore, is liable to complainant in the full amount 
claimed, or $769.00. Respondent’s failure to pay the $769.00 is a viola- 
tion of section 2 of the Act for which reparation should be awarded with 
interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $769.00 with interest thereon at the rate of 
8 per cent per annum from September 1, 1977 until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,948) 


POPE PACKING & SALES, INC. v. SANTA FE VEGETABLE GROWERS 
COOPERATIVE ASSOCIATION, INC. PACA Docket No. 2-4997. De- 
cided January 15, 1979. 


Rejection — wrongful — Incidental damages — in connection with resale 
expenses — Gross proceeds of resale — exceeding expenses — Excess pro- 
ceeds — deducted from amount claimed for expenses — Reparation award- 
ed 


Where respondent wrongfully rejected the cucumbers in issue and complainant’s resale 
thereof was prompt and proper, respondent is liable to complainant for the contract 
price plus incidental expenses. However, the gross proceeds of resale exceed the con- 
tract price by $284.50. And, where complainant incurred expenses in connection 
with resale in the amount of $982.14, respondent is liable to complainant for this 
amount, less $284.50, or a total of $697.64 for which reparation is awarded com- 
plainant against respondent with interest. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving the ship- 
ment of a lot of cucumbers in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer denying liability to com- 
plainant. 


The amount claimed in the formal complaint does not exceed $3,000. 
Therefore the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence 
herein as is the Department’s report of investigation. In addition com- 


plainant filed an opening statement. Respondent was given the oppor- 
tunity to file an answering statement but did not do so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pope Packing & Sales, Inc., is a corporation whose 
addrss is P.O. Drawer 1060, Alachua, Florida. 


2. Respondent, Sante Fe Vegetable Growers Cooperative Association, 
Inc., is a corporation whose address is P.O. Box 606, Alachua, Florida. 
At the time of the transaction involved herein respondent was licensed 
under the Act. 


3. On or about May 30, 1977, complainant sold to respondent and 
shipped to respondent’s customer, Rich Foods, Inc., Richmond, Virginia, 
400 cartons of super select cucumbers at $4.75 per carton or a total of 
$1,900, F.O.B. 


4. On June 1, 1977, the cucumbers arrived at destination in Rich- 
mond, and respondent’s customer notified respondent that the cucum- 
bers were too large and showed decay. Respondent immediately in- 
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formed complainant by telephone of Rich Foods, Inc.’s complaint. Com- 
plainant requested that respondent secure an unrestricted inspection of 
the cucumbers. Respondent replied that this would be done since it 
would be necessary to unload the cucumbers from the truck in order to 
be able to unload the remainder of the merchandise which was loaded in 
the front of the truck. Subsequently at 1:00 p.m. on the same day the 
cucumbers were inspected at the warehouse of respondent’s customer 
with the following results in relevant part: 


Products Inspected: CUCUMBERS in cartons printed cucumbers, Pope Pack- 
ing & Sales, Inc., Alachua, Fla. marked Super Select. 
Applicant states: 400 ctns. 


Condition Load: Stacked at above location in warehouse on pallets. 
Condition Pack: Tight. 
Temperature of Product: 58° to 60°. 


Condition: Generally fresh and firm. In most samples from 2 to 5 percent, 
many none, average 2 percent decay, mainly Bacterial Soft Rot, mostly early 
stages. 


5. Subsequent to receiving the above inspection results respondent’s 


customer notified respondent that it was rejecting the cucumbers and re- 
spondent in turn notified complainant that the cucumbers were being re- 
jected. Complainant then transported the cucumbers to Jessup, Mary- 
land, where they were placed with W. Deemer Class & Son. On June 2, 
1977, the cucumbers were federally inspected for the second time at the 
place of business of W. D. Class & Son with the following results in rele- 
vant part: 


Products Inspected: CUCUMBERS in cartons printed “vegetables; Pope Pack- 
ing & Sales, Inc. P.O. Drawer 1060 Alachua, Fla. 1 1/9 Bu.” marked “super 
select”. Applicant states 400 cartons. 


Condition of Load: Stacked on pallets at above location. 
Condition of Pack: Well filled. 
Temperature of Product: Taken in various locations 48 Deg. through 52 Deg. F. 


Size: From 2 1/4 to 2 3/4 inches in diameter and from 6 to 8 mostly 6 1/2 to 
7 1/2 inches in length. No off size. 


Quality: Clean, generally fairly well to well formed and fairly well colored. 
Grade defects within tolerance. 


Condition: Generally firm. Damage by bruised ends average 1 percent. Average 
1 percent decay. 


Grade: U.S. No. 1 Large. 
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6. W. D. Class & Son resold the cucumbers and rendered an account- 
ing on June 2, 1977, showing gross proceeds of $2,184.50, a commission 
of $262.14, a handling charge of $60 and an inspection fee of $24, with 
net proceeds of $1,838.36. Freight on the load of cucumbers was $660, 
which was paid by complainant. 


7. An informal complaint was filed on September 2, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Normally unloading a commodity from a truck will constitute accept- 
ance thereof. However, in this instance the complainant was notified 
prior to the unloading and specifically requested that an unrestricted 
inspection of the commodity be made. Also it was necessary in this in- 
stance that the cucumbers be unloaded in order that other merchandise 
could be unloaded from the front of the truck. We find that respondent’s 
rejection and notice thereof were timely and therefore respondent’s re- 
jection was procedurally effective. Respondent has alleged in its answer 
that complainant “accepted the rejection”, the implication being that 
this amounted to some kind of consent to the substantive rightfulness of 
the rejection. However, it is evident that a seller is normally required to 
exercise ownership over a rejected commodity where such seller has 
notice of the rejection. See UCC section 2-602, 2-603 and 2-703. This is 
true even if the rejection is substantively wrongful. See Bruce Church, 
Inc. v. Tested Best Foods Div., 28 A.D. 377 at 382 (1969) and U.C.C. sec- 
tion 2-401(4). In this case it is clear that complainant’s exercise of 
ownership was simply in conformity with its obligations under the law. 


Although respondent’s rejection was procedurally effective we find 
that it was substantively wrongful. This is clear for two reasons. First, 
respondent’s allegation that the cucumbers were too large cannot be sus- 
tained because there is no sufficient evidence to show that there was any 
agreement between the contracting parties calling for any special size 
requirements. Second, the first federal inspection at destination shows 
an average of only 2 percent decay which we find constitutes good 
delivery for these cucumbers. The United States Standards for Cucum- 
bers, 7 U.S.C. section 2851.2220 et seq., provide a tolerance for all U.S. 
grades of cucumbers of not more than 1 percent for decay. Although 
these cucumbers were not sold by a U.S. grade designation we find that 
even had they been so sold they would nevertheless have made good 
delivery. Where U.S. grade tolerances of 1 percent or less are allowed for 
a commodity we have held that, depending on the applicable cir- 
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cumstances, such commodity can make good delivery with double or 
sometimes more than double the 1 percent decay allowed under the U.S. 
Grade Standards. See PACA Docket No. 6222, 14 A.D. 1090 (1955). 


The Uniform Commercial Code section 2-703 provides that “where 
the buyer wrongfully rejects ... the aggrieved seller may .. . (d) resell 
and recover damages as hereafter provided (section 2-706)”. Section 
2-706 provides in relevant part that “where the resale is made in good 
faith and in a commercially reasonable manner the seller may recover 
the difference between the resale price and the contract price together 
with any incidental damages allowed under the provisions of this article 
(section 2-710), but less expenses saved in consequence of the buyer’s 
breach.” Section 2-710 provides that “incidental damages to an 
aggrieved seller include any commercially reasonable charges, expenses 
or commissions incurred in stopping delivery, in the transportation, care 
and custody of goods after the buyer’s breach, in connection with return 
or resale of the goods or otherwise resulting from the breach”. In this 
case complainant incurred a commission charge on the resale of $262.14, 
and a handling charge on the resale of $60, or a total of $322.14 in 
connection with the reselling of the commodity. Complainant also in- 
curred an inspection fee of $24 which is not normally allowed as an inci- 
dental expense. In addition complainant incurred freight charges of 
$660 which were respondent’s responsibility. Complainant’s total 
expenses amounted to $982.14. The gross proceeds of the resale 
amounted to $2,184.50 or $284.50 in excess of the contract price. This 
latter amount should therefore be deducted from complainant’s 
expenses of $982.14, leaving a balance of $697.64, due to complainant 
as a result of respondent’s wrongful rejection. Respondent’s failure to 
pay complainant this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


Due to our finding of wrongful rejection on the part of respondent we 
have not felt it necessary to deal with complainant’s allegation of “pur- 
chase after inspection” which was made for the first time in complain- 
ant’s opening statement. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $697.64, with interest thereon at the rate of 
8 percent per annum from July 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 18,949) 
G & S PRODUCE Co., INC. v. EMPIRE Foops, INC. PACA Docket No. 


2-5231. In order issued January 4, 1979, by Donald A. Campbell, 
Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 18,950) 


GERALD E. MANN v. PACIFIC COAST FRUIT COMPANY. PACA Docket No. 
2-4941. In order issued January 4, 1979, by Donald A. Campbell, 


Judicial Officer. 


(No. 18,951) 


KE. T. L. CORPORATION v. BAKERS SERVICES, INC. PACA Docket No. 
2-5256. In order issued January 16, 1979, by Donald A. Campbell, 
Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,952) 


SYNDEX CORPORATION, d/b/a SCHOENMANN PRODUCE, a/t/a FRUIT DIs- 
TRIBUTING Co. v. ALPINE GULF, INC. PACA Docket No. 2-5257. 
Reparation of $2,486.16 with 8 percent interest from June 1, 1978, 
awarded complainant against respondent in order issued January 5, 
1979, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 38 A. D. 107 


(No. 18,953) 


SYNDEX CORPORATION, d/b/a SCHOENMANN PRODUCE Co. v. THE COMMIS- 
SION House, INC. PACA Docket No. 2-5268. Reparation of 
$8,509.85 with 8 percent interest from July 1, 1978, awarded com- 
plainant against respondent in order issued January 5, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,954) 


M. J. FARRIS BROKERAGE Co. v. THE COMMISSION HOUSE, INC. PACA 
Docket No. 2-5235. Reparation of $16,302.85 with 8 percent inter- 
est from January 1, 1978, awarded complainant against respondent 
in order issued January 10, 1979, by Donald A. Campbell, Judicial 
Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,955) 


GERALD E. MANN v. CRAIGS PRODUCE. PACA Docket No. 2-5258. 
Reparation of $5,284.73 with 8 percent interest from April 1, 1978, 
awarded complainant against respondent in order issued January 
31, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 18,956) 


MARK SABEL COMPANY v. FIELKOW PRODUCE, INC. PACA Docket No. 
2-5260. Reparation of $4,816.48 with 8 percent interest from 
February 1, 1978, awarded complainant against respondent in 
order issued January 31, 1979, by Donald A. Campbell, Judicial 
Officer. 
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(No. 18,957) 


WENDELL A. LYNDS v. CARNEY BROTHERS PRODUCE, INC. PACA Docket 
No. 2-5264. Reparation of $4,570.00 with 8 percent interest from 
April 1, 1978, awarded complainant against respondent in order 
issued January 31, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 18,958) 


MEYER TOMATOES v. JOSEPH L. FREDERICKS, d/b/a FRUITLAND U.S.A. 
WHOLESALE. PACA Docket No. 2-5262. Reparation of $7,221.25 
with 8 percent interest from September 1, 1978, awarded com- 
plainant against respondent in order issued January 31, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,959) 


SUNBURST PRODUCE COMPANY, INC. v. JOSEPH L. FREDERICKS, d/b/a 
FRUITLAND U.S.A. WHOLESALE. PACA Docket No. 2-5261. Repara- 
tion of $1,575.00 with 8 percent interest from September 1, 1978, 
awarded complainant against respondent in order issued January 
31, 1979, by Donald A. Campbell, Judicial Officer. 
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